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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP MET VORR 

“ " " ------ - x 

UNITED STATE? 0^ AMERICA : 




- V 


^HEODOPE KOSO, 

KOSS SECUPITT T 'S CORPS 0 
STEPHEN ZAFR'T. 

' ROBERT SANTIS 
HERBERT SHUT/’An. 

STEVEN ADLMAN. 

ROBERT XOLBERT. 

STANLEY SCHWARTZ, 
SAMUEL WEISMAM, 

HAROLD LASSOPF, 

MARTIN ROTH, 

ER'-'IN LAYME, 

IRWIN HYMAN. 

WILLIAM Me SEP., 

STEPHEN HA01.HR .'’rid 
DAI! ANFANO, 


INDICTMENT 


Defon^'-n'jn . 





COUNT 01 g 
The brand Jury charges: 

1. ^ron on or -'bout the first (Jay or hovoinbei’, 


1970 and continuously thereafter. un to and includin'': t're 
date of the filin~ or this Indictment . in the r C utherr» 
District of :>vr ’'or!: and elsewhere. ^ ,r, omr p . koss 
SECURITIES C0 pT, )t-.".T T 0:I TTSPHIC! DAllDVf I.V 1 3A'.'" , TS 

HERBERT SHUT/hMI STEVE* J ADLTA.! ROhr 1 ''-' ST Ail LEV 

SCHWARTZ, SATCHEL VEirMAN. HAROLD T 1 A5TO T '7 **A r TIH PS/"'.J, 

SR'/IN LAYNE IRWIH VYMA.J ^ILLTA v w c rIS’*. STETRE.-J YArVRF and 
DAM ANFAHG, the *’sfondants herein. °nd Automated Inform? 
tion Systems, Inc., Hchael 'oller’-en - '"urra - * Taylor, 

Murray Levine, .'obe”t Anyone Interstate ’nult ,r Comora 
tion and Atlantic '"ecurities named herein ,«s co-conr-^ira 
tors but not '’s defendants, unlawfully, wilfully and know¬ 
ingly did cor'bino, consnire confederate ^nd ? T ree together 
and with each other end with other nersons I'.novn and un¬ 
known to the brand Jury to commit ce tain orfonses against 


the United States of America, to wit. violations oT Title 
15, United States Code Sections 77o(°), 77(x), 73j(b) and 
78ff and Rule 10b-5 (17 C.^.R. 2/|0.10b-f) of the rules and 


regulations nronulrnted by the United States becurities ?nd 





Exchange Commission (‘‘Conr-.l ssinr ’ ) nn Jr« the '*«r■ i t - * 11.lor. 
Exchange Act of 1° (” , >.chnn~o '.ct ‘) • and 71V.1-* 1% United 

ftatos Tolc. Section 13^1* 

TKF, DE T r.’inA" rii r 

2. n ’he fiefeedant THrwrf rone was, at all times 
material to this Indictment, a ni»j.nci ra! • of the broker- 
dealer firm of defendant 'ObS SECT.TJTTr..'! COhrW"IO.T. 

3. t he defendant "0 r.r C0T>P0^A7T0;J 

was. at all times material to this I;vUctncnt. p hroker- 
dealer in securities >bilv reriste^ed v.'ith the Commission 
located at ■«h 1 r /'venue n rooklyn "aw v or’:. 

ll. defendant rTti n, TF;i ”iP:>ur. «ao, at all 

times material to this Indictment, the nrincioal of the 
registered broker dealer **] rm Interstate ,nuit’ r >raora- 
tion, named herein as eo eonsrirato". 

5. "he defendant nnoypT V nr -’as, at oil times 
material to this Indictment- the -res’ lent or co conspirator 

Automated t n fomation Systems, T nc . 

6. -he defendant "ITH"’ r:*UT.’-fI was at nil 

times material to this Indictment, a tr-der in securities 
at the reristered broker dealer / 'ir*" of :i onlcr Orav 4 >-o., 


Inc 




7. The defend fir t .TTEV5V ADLWA?I wan. at nil tines 
material to this Indictment, a nelf -ennloved promoter and 
finder. 

P. The defendant KOr/l 17 ™’ van. rt all times 

material to this T ndlctnent. e rerJ r.terod **enrer.cntatiw at 
the registered broker dealer firm ^ C r’-:nuf ! or^en \ Co. 

9 . t 1 he defendant ''UWi&v Sc:v-. , A*r n 2 was. at oil 
times material to thin Indictment a principal of the 
reristered broker dealer firm of Atlantic focuritieo; 
named herein as co consDirator. 

10. The defendant r.fi'W'Z, was.. *t all times 

material to this Tndictment. an attr.mev admitted to practice 
in the ftate of T ev? ”or’--. 











11. ".’he defendant LAP.; •hi”* vinr< n «. r .jj 

times material to thi s Indictment r "’ storod ronre. 
sentntive at the reristcred broker dealer "lr o r "r^ssman 
Frolich and ’rost, ^nc. , and service'* the brokerage account 
of defe nrt an t r, ’U r iL ' r FTf MAI I. 

12. The defendant M ARTI I p/yi : was, at all times 
material to this Indictment, an attorney admitted to 
practice In the °tat.c c.r *»ew "or’:. 

13. m he defendant PR’Ii! hA v: :;: was. all tines 
material to this Indictment, a sel P erisloyed nrorroter and 
finder. 


1^. "he defendant TP"'!*' I!Y 'if-'.’, v/ns at all tir^s 
material to this Indictment. an autonebilo salesman. 

15. The dependent "o'"' van, at ->11 

tines material to this Indictment, ?r. ->nnlo , 'oe or the 
Chelsea Tati on'. 1 rink. 

16. The defendant PTTPPF;: JtAPhdR was at all 
times material to this Tndl ct^ent, a ree"' at' - red r, eorc 3 C!ita 
tive at the reri3tored broker dealer "irr: of Perkauf ’’o.^on 
& Co. 


17. The defendant DAI! AilFAdG v»as. at all times 
material to this Indictment, a registered r>enresent stive 
at the registered broker dealer "irn of '.runs, -Tordnan * 


Co 





OBJF CTS OF TIIT CtfTEPIFACF 
18. It was nart of said conspiracy that the 
defendants and co consolrators unlawful lv -ril fully and 
v n owinrly. in the o^fer to sell an* sale o'’ securities, 
to wit, the common stocb of co comnirator Automated In¬ 
formation fystems. Tnc.. by the use of noma end instru¬ 
ments transportation end communication in interstate 
commerce and by use of the mails, would directly and in¬ 
directly. (a) employ devices, schemes and artifices to 
defraud, (b) obtain nonev &nd property by ..icans of untrue 
statements or -aterial facts and ot missions to state 


v 



/ 


•rule 

'7 


material facts ’/’oor.mrv In ord-~ to rV-e i.V .statements 
•In U.*ht of circumstances under -Mo’, they e-o made net 
nisleac'inm, nnd (c) m.-r.-e In transactiou •. ^raetlcen • nd 
courses of business ’"blch one^rted and would oner^tc aa *» 
fraud a nd deceit ur;on the Purchaser* c* the .-forerjentloned 
securities and unon any end ? n persons to --or the said 
defendants and co conspirators. direct!” and indirectly, 
would attempt to sell the aforementioned securities. 

19. It was "urther part of said conspiracy that 
the defendants and co-conspirators in connection with the 
purchase and sale of securities, to wit. the common stock 
of co-consnirator Automated Information "vstems Tnc., v.-ould 

and did. directl” and Indirect]”, use ~eans and instrumentalities 
of interstate commerce 'nd the «eil 8 to 0 ~ c , n ,, errnlo „ m0n _, o . 

ulative and deceptive devices and contrivance in contra 
vent ion of Rule 10b-5 (17 C.F.Jl. 2H0.mb-5) or the rules and 
regulations promulgated by the '"‘omission. 

20. It was further nart o'' said consriracv that the 
defendants and co consnlrators havin'* devised and lntend:in~ 
to devise a scheme and artifice to defraud and attempting so 
to do, would olace and cause to be rle.ced in oost offices and 
authorized depositories for mail natter., and would cause to 
be delivered by mall accerdinr to the direction thereon, certain 
matter to be sent and delivered by the *"ost Office Department. 




MEANS OF THR_OpUSJ’XnACY 
21. Anonp; the means bv which the defendants find 
co-consDirators would and did carrv on such conspiracy were 


the following: 


(c) Tn or .-bout .Tnnua Wf end February, 1971- 
defendants STF.Prrii-! ZAPDUf, R09EPT f.AMTTf '’nd ?wyOj,.)RF. ’’Off 
agreed that co conspirators ’’urrnv '’’fO.or and f’ichael 
He Herman would sunnl ,r defendant fT'* P ,f F"I ZAh r, bf with tne 


names of subscribers and the nonces to n arch ere r >0,onn 




shares, of cor non stock of or con;*,pi ref < • <\ut.<>*;*:»tod : n i'or-nat! <>*• 
Syrtera, tnc. 

(d) Defendant • "AdTI." and co consnlrator 

Michael ,T ellerman arreed that le Pendant ?{C »l;<v SA'-yT V ;ould 
oav to co-consoirato*- "’ichacl deller-’an snercxl n~tely one 
half of the nrocecds o° the undorwrltJn~. 

(e) In or about February, 1971 and M erch, 1971. 
defendants i.ARTI - 1 POT’J a.nd PR ;! I T..A V .' ! ai'.' 1 co- consol vv ‘fors 
Michael Hellermnn and Murray Tavlor and others signed stock 
powers for several certificates issued in the nar.es n r sub 
scribers suorlied tc defendant ”Tf T '"',1.* SADOVS by co- conspirator 
Michael Hollerman. 

( r ) Tn or about "tarch and Anril. 1971, defendant 
THEODOR 7 ! KOf.r, , »'OSr SKOTJPITIRS C0R 7 dR.A r ’T0; T ard nRRSRPT 
SIIULMAH, and others traded the comon st^c! of co consnirator 
Autorated Information dystons. *nc. in the over the-counter 
market, while defendant 5IT7I ^HI" 1 fARhR", an' 1 co conspirators 
Michael Hellerran and ’"urrny Taylor am 1 Interstate "suity 
Corporation were selllnr co'”.ior. sto'*'* of Automated Information 
Systems, Inc. through co conspirator Interstate Snulty Comoro 


tion 


4 


(g) In or about "larch and Anril. 1971, defendants 
THEODORE KOSS and KOf.S ^FrURTTUir 90 PT,r niA ri T.'VT purchased shares 
of the common stock of Automated information Systems, Tnc. 
from their customers and placed the shares in the firrr account; 
said shares were purchased from these customers below the 
prevailing market price. 

(i) In or about Anril 1971 ; defendants ’IFROEET 
SHULIiAII, STT'Vr’-T ADL?'A’T and ROEIulT KOJJ'.FfT ret and amreed with 
co-conspirator J'ichael I’ellerman that defendants *’ERL EFT fdUL’lMi 
STF.VE‘ T ADLT’A: und -OT! n T KOLFl-Tf vrould tr r 'j.e and recommend 
to brokers and investors that they nurclir.se the common stock 
of co-consoirotor Automated Information Cisterns, Inc.j de en* 
dants HER3HF? rpULA 1 ".!. .RTF VEIT AIL"/.’! and ! , 0" , " r :T "OL’l^PT received 
cash pa.yrnents. 



(i*) or a.ho’H A• •'1 , 


• tr‘ Imw? , 1**7 i <'• ‘•■n 


il-inl'5 'Ar'i 1 ' dO”" ’m i Tl'T’ '.A* 


1 1 . ■ ’> jri’J r < r "'i c*d 


drawn n»".».lnnt the 


•nrnt of oo consol a' to'-* 'r,ate r nu‘t 


Oornorntior; n tho onmrs o r o^rr.onn :p.ot to the*" oe.l.d 
checks were then do!! t vored to c r conrr.?.r''tr ; v» chaoi 'oiler , ''r. 
v/ho c as he 1 s a ’ d choc ks . 

(m) T n or about. T uno, 127’’ <1efondants ''TiJiTA'I 

I-lcfEE and ?.T!" nT iK : !'A p7 .'!n received cash oa.”"ents p or recom 
mendlnr' and .1 nfluencinr; others to 'xr n me the common stock 
of co-consnirnt or Automate * T n r o v, ~ , rt ion '’""tor".. Jnc. 

22. As a result of the 'rri^'d at • ve ~nd dccentive 
devices enumerated * n Dsre'-p'nh a] hero. 1 a''!■ ovc : the over the 
counter •'.arkat nricc. o r the: common ''tool- r p co consnire.tor 
Automated Information "'voters T nc. ?-or.r; p ’"o~ 71.00 rer 
share to r.pnro/imotel :• 75*50 ^e” share. 

23. As a result of the ranj.oulat"’ ve and decent;’ve 
devices enumerated !.n nrrarrr.ph 21 he re 3 n above ; investors in 
the common stock of Autor^tcd T nfo r, nat'’ on ""stems, T no. 
incurred financial loss. 




OVERT , ACT”. 

24 . Jn furtherance of the conspiracy and to effect 
the objects thereof: the defendants committed the '’ollowinr 
overt acts, arron* others in the ."outhern district of :7 ew York: 

(a) In or about January. 1971. ROBERT rA’ITtf. and 

STEPHEN ZARDUE entered the Plaza Hotel. 'lev: York, -cvr York; 

(b) On or about Vchruary 22, 1971, r.TEWEA ZARnijr. 

entered the Pier 52 restaurant in New v ork, ”ew York; 

(c) On or about 'arch 1, 1971, defendant POPART 

SANTIS delivered two cashiers checks rava.hle to L 0 U 1 .S 
Greenblatt• 

(d) On or ^out 4r>ril 7- 1971, defendant 
ZARDUS and co •consnir-’tor Interstate '’suit' Corporation nur 
chased approximately 1100 shares of the co^non stock of co 
conspirator ^utonrted information "ystenr T nc. fron defendants 
THEOOORE KOEP and ''Off SECURITY-." COP^O’.Y^ON fer the account 
of Sidonie Horner ’ 


4 







( 1 ) ‘^• i or ah 'til, 7'ij". j •• ,, 




" l,L: ' A:l ’ ;olu 2000 s ’ ,ar ““ or °o.,„on otoci: .>,• co-rmseirat..- 
Automated la forrnaeion -./stems, lac, 

(j) 0.1 or about Juno .V, j.* n> -. 0 r~n:iant KiniPT 

i.OLofRT purchased too shares o' the co t «on stock of oo-con- 

spirator Automated Information Systems, Inc. for the account 
of "K. Chapin . 

(a) An or about June C. I 971, defendant WILLI Alt 
McGEL received cash. 

(1) On or about uune C, 1- ( 71, defendant 37EPI2L;J 
ilAGLER rcceiveu casn. 

(u) Jn or about June 1971, defendant IRV.'I,’ 
LAYiiti had a conversation. 

(Title lc. United States Code. Section 371.) 




COUNT '2*10 



xinc Grand Jury further (’h.'ir []0 3 ; 


1. From on or about the first day of November, 
1970, up to and Including the date of the filing of thlc 
Indictment, in the Southern District of New York and 
elsewhere, the defendants "Hi:ODORS KOSS, KOSS SECURITIES 
CORPORATION, STEPHEN ZARDUC, P.OblhTi SANTIS and STANLEY 
SCHWARTZ and others, unlawfully, wilfully and knowingly, 
in the offer and sale of securities, to wit, the common 
stock of Automated Information Systems, Inc. by the use 
of the means and instruments of transportation and com¬ 


munication in interstate commerce and by use of the mails, 
directly and indirectly, (a) did employ a device, scheme 
and artifice to defraud, (b) did obtain money and property 
by means of untrue statements of material facts necessary 
in order to make the statements made, in the light of the 
circumstances under which they were made, not misleading, 
and (c) did en&age in transactions, practices and courses 
of business which would and did operate as a fraud and 
deceit upon purchasers of said securities anu other persons 



whom Uh 


■ r, ' jhi ' !p fondnntr., dl t-ci. J. / mid ! M I! ••| „ ;i , , r1< „ , 
to induce to nu^cha::*' r,ai.d srcur*' »or; 

P. "'he -llorfitlonr. contained in warr.-rar<h 21 or 
-^ount One of till?? Indictment are reneate r.nd reallercd 
as thourh fully set p orth herein as • constituting end des¬ 
cribing the means by which the defendants committed the 

offense charred in oarar-rarh 1 or this count. 

* 

3. On or about the dates hero J barter set °or-th 
in Count Two, in the '’outhern n *strict o n .'ew ,r ork the 
defendants TUEODorir :orr.. ro n r, ^ZCHUrprys 
STEPHEN ZARDT7C. EOPERT 5/OTI3 and "TAULsr SCH'/AETZ, unlaw- 
fuliy, wilfully and kno-rinrly did use and cause to he used 
the means and instruments of transportation -nd communication 
in interstate commerce and the rails pursuant to and in 
furtherance of the scheme alie rod in nar^ ’raoh one of this 
count as hereinafter set forth: 


DATE 


ADDrrcFFE 


MATTER 


(a) 

March 2, 1971 


Interstate Touity 
Corn. 

M Trove '’tract 
IJew York, Tew v ork 


Check for the purchase 
of 2000 shares of the 
comon stock of Auto • 
rated Information 
Systems. T nc . 


^1*1 ^ 1® 15, United • tatos Code, Sections 7 7 1 "* end 
77x: Title l8 : United States Code, Section 2.) 




COUNT THREE 

The Grand .Turv further charges: 

1. From on or about the first day of November, 
1970, up to and includin'--- the date of the filinr of this 
Indictment, in the "outhern District of ’Jew v ork and 
elsewhere, the defendants THEODORE ROSS. roes SECURITIES 
CORPORATION, STEPHEN ZARDUS , ROREPT SANTIS HERBERT SH ULNA 1 1, 
S AMUEL WEIS MAN , HAROLD LAS SC F 1 *, MARTIN ROTH, ERWIN LAYHE, 
IRWIN HYMAN, ,T ILLIAH McOF.E. STEPHEN HAOLER and GAN ANYANG, 
and others, unlawfully, wilfully and knowingly did, d3rect!Iv 





Ik''*' : 

<*•* l* i.vl'* 1 

> -A? 





**ri'! 1ndtrect.lv. |, v upo f ,r . , 

• v " ,p f 1 "" n "’ 'H'l ln:!i.nrvn).;.i \\. i,, :! 

lnt.ciT.tnto Comoro and the ,ntl:;. omr , 1ov 1n 

connection with the purchase and -.ale or securities to wit. 
the common stock of Automated T n r 0 rm-tion Pvstems ; Tnc., 
manipulative end deceptive devices and contrivances in 
contravention cf Pu!e 10b-5 (17 C.P.R. Section 2H0.l0b- 5 ) 

of the rules and reputations of the United States Securities 
and Exchange Commission. 

,p he allegations contained in paragraph 21 
of Count One of this Indictment are renoeted and realleged 
as though fully set forth herein, as constituting an d 
describing the means by which the defendants committed 
the offense charged in paragraph 1 of this count 







3. On or about the dates hereinafter set forth 
in Count Three, in the Southern district of * T ew York, 
said defendants unlawfully, wilfully and knowinmlv did 
use and cause to be used means and instrunontalities of 
interstate commerce and the mails nursuant to and in 
furtherance o r the scheme allered in nern^aroh 1 
this count, by causing orders to purchase the common 
stock of Automated Information 55voters, Inc. to be sent 
through the mails to the nersons hereinafter set forth 
the matter hereinafter set forth: 


DATE 

(b) 

May 3, 1971 


^D DREESEE 
Bernard ’feber 


MATTER 


Confirmation of purchase 
of 500 shares o'’ Automated 
Information Cysterr, . Inc. 
cor-mon stock. 


(Title 15, United ftates Code. Sections 781 (b) 
and 76 r f Title 23, United ftates Code, 

Section 2.) 

COUiJ T FO UR 

The Grand Jur ,f further charges: 

• • 

1. Prom on nr about the first day of Eovenber. 
1970, un to and including the date of the filinm o^ this 
Indictment., in the Southern District of ’.'ew York and else¬ 
where, the defendants THEODORE K0E.E,, f'jEE EECURITIPE 





WHIP WAVTMiJ 


‘ r,; ' :>r» 4 ,,t. 


IP I | t I 


ICMOVint-Jy ,|t,» ... 

means and iiistrimnnta'* tt i«r. «. • 

■ r "" 1 ~ .v t i e o intrwf„ 

n c-r.,t,.tc cowrcp a n i t*--. 

S effect transactions In. ln ,„, re 
< . * n ‘ cc n - attainted to 

Induce the eu-chase - n -i ,,,„ „. 

T , . 1 ”• the CO'-C steel: or /intonated 

Information Systems Tnc 

' ln connection .,1th fraudulent 
deceptive and manlnuiatlve acts end nraeM ce , ln 

Rule 15(e) M « 7 Mo .„(e, ^ J 

renilatlons of the United ftatos feeurltlm „ 

mission. did r«hanre Con- 

2. 0,0 flleratlon contained m n rP „ rPoh „ 

Count One of this Indictment are renenort „„„ „ 

. v '-tin ’’Of lln'-pfl ae 

though fully 3ot forth Neroin 

1,1 • PS constitutin'* ->nri doc 

crlbln? the means hy •filch ‘-hr ( >n" - 

<0 -Plants cor^ittr,,) the 

offense char™ m parmr^h 1 of this count. 

,, , , h 3 ' “ hC ' )0 " n ' lfnt3 ' **»* --WolnrtlnT in the 

distribution of securities, to -it tl .„ „ 

*'* fJ CC •"’On stool* ro 

Automated Information fyster.s T nc . „„ 

'-•j r >n an all or nrnr 1 

basis underwrit in:: -id unle—uli.no,,,. 

..ii Mil- and !:nrvn n -t„ 

fail to promtlv demslt the monies t ,„ ' 

underwritins In a senate be n , : t.ceonrt, ,, emnt ana 

trustee for the nornon. who had the heneflcla! Intents 

in said monies r.nd did <»,..«-i * 

•it. rail to nrorrtly transmit to a 

bank v/hich hpd n_ 

• to hold **11 au<jh r unf}3 

in escrow r or tllF% ^ ^ 

croon., , ho had the tenon cl »1 interests 

therein all such monies received r ro - th _ , , 

• ror the under.: r.t tin 

ST" 8 ms ’ 







coi pit, ’ ftvf TiifOTir.?: "Lrvr..: 

^he r ra.nd Jury further oh? r* o! 


1. p ron on or about the first da 1 - of November, 
1970, up to end includinr the da to the filing of this 
Indictment, In the "outhe^n n.1.ntr«ct o" ’’e - ; ”ork and 




■ «.• • Apt *vt.— 

. . ■— i \ r»y,s 

<*J mowImti* , the defendant:; T: I ;•.< ►:•«»,. . . i . ■ •; .• , • 

" • * • • * *• ' • * *» >i« | * 

coiij'OKAi'tOtj , nvepiikn handur, ;;aiiti, uri;!-.! .:>• • w ;.i-i.i.au, 

HTliVISN ALLMAN, ROBERT KOLBERT, STANLEY SEE 'ART'/,. SAMUEL 
WEISrlAN, HAROLD LASSOFF, HARTIli BOTH, ERWIN LAY.JE, IRWIN 
HYMAN , WILLIAM McGEE, STEPHEN HAOLER, and DAN AMFAMG. and 
others, unlawfully, wilfully anu knowingly did devise and 
intend to devise a scheme to defraud purchasers of the 
common stock of Automated Information Systems, Inc., and 
to obtain money and property from said persons by means 
of false and fraudulent pretenses, representations and 
promises, and for the purpose of executing said scheme 
and artifice to defraud and attempting so to do, did place 
and caused to be placed in post offices and authorized 
depositories lor mail matter and did cause to be delivered 
by mail, according to the directions thereon, certain 
matter to be sent and delivered by the Post Office Depart¬ 
ment, as more particularly set forth below. 



2. The allegations contained in paragraph 21 
of Count 1 of this Indictment are repeated and realleged 
as though fully set forth herein as constituting and des¬ 
cribing the means by which the defendants committed the 
offense charged in Paragraph One of these counts. 

3. On or about the dates hereinafter set forth 
in Counts Five through Eleven in the Southern District of 
New York and elsewhere, said defendants unlawfully, wil¬ 
fully and knowingly did cause to be olaced in post offices 
and authorized depositories for mail, and did cause to be 
delivered by mail by the Post Office Department according 
to the directions thereon, to the persons hereinafter set 
forth, the matter hereinafter set forth: 

, 

COUNT DATE ADD RESSEE MATTER i 

5 April 21, Jackie Mason Confirmation of 

1971 purchase of 600 

snares of Automated 
Information Systems, 

Inc. common stock. 


&m 





11 • T un<- U. 7r.nkcl 

l'»7i 


Con'll rrrtlon nf 
mrchase o'* 200 
sharers oa 'utonated 
In f orration 0ys 1;eric , 
T nc. ccr.'jnon stock. 


(Title 18. United Ctntec Code. lections 13>!1 and 2.) 

count thirt'-v-p; 

The Grand Jur^ further charges: 


1. On or about .Tune 15. 1071. In the Couthe^n 
District of ”evr v or k. the defendant ThTOD'Ur: KOGf>, in a 
matter within the lurisdi.ctlon r n the United f,totes 
Securities and Cxchanro Oorrission, did unlav;fully. 
wilfully and knowingly make and use and submit false 

✓ 

writings and documents to said United States Securities 
and Kxchanre Oonrission know in a the same to contain 
false, fictitious and fraudulent statements and entries, 
to wit, documents reflecting purchases and sales of the 
common stock of Automated Information Oysters, Inc., by 
and through the broker a <~e firm of Y.OZr. SSCURITTUr, CORPORA¬ 
TION. 

(Title 18, United f.tatcs Code, feet ion 1001.) 





^A UT'.T. CUlTA’r ' 

United ftates Attorney 


Foreman 







DOCKET ENTRIES 











J • 

, DATS 


i 18:2.-Fraud In the offer and sale of 


: fraud in connection with purchase and sale.(Cts.2-4 


41. Usine the mails to defraud in a scheme to raise stock prices. 


1- Making false statements before S,E.C.(Cts.12-13 



led indictment 
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res nnt) Plend Not Guilty.(all) defts. orde r 


A LL DEFECT)Airr:> lAttv 


printed 


limits to include '( 


fixed ct S25.000 . P.R.B. 
ixeq i .it $15.Q» '■> . P.R.B. 
i k c J nt $2 0 f 0 U 0. P . R.B.) 
itna day t rip to Den mark 
>eft.Schulman-B ail. i:ixed at $1 0,00 3. P.R.B, 


left.T. Koss- } ■ .il 
eft. Zardus-B .-il 
>eft. Santls-B. : vl_ 

_(av-.i a 


ieft.Kolbert-Ba 11 fl^ed at $15 f C 00 


RECOGNIZANCE 


eft.Layman-Bai 1 t ixt-i at $15,0 00. P.R.B 


L lised-_ftfc-$lCL»DQQP.R.B. (Bai .limits Includ e Arizo na 


R.B, in the sum of $20,000. - Bail limits extended to 


ROTH- Filed unsecured 


Clerk 


Continental USA 


10,000. - BaiT limits extended to 


in the 3un of 
— Clerk 


ANFANG-Filed -u n secured P.R.B 
Eastern District oi M.Y 


Clerk 


rizona ano the E.D. of *IY 


ie sum o: 


mits extender 


HYMAN- Filed unsecured P.R.B. in the sum of 


• Oct 


ZARDUS- Filed unsecured P.R.B , in th esum. 
5.D. of Florida and D-nf N.J — m. 


— Pai l limits extende d ta. 


- Clerk 


t-9-73 


KOLHERT- Filed uns ecu rrd P.R.B. in the sum of .$1$,00Q. -^ _ 

fbny. — cierk 


SANTIS- Filed unsecure d P T R,n , in t.hr> mm nf 

_to P oston, Pass . , N.Y. State and F.urop a. 

ADLM AN - Filed uns ecu red P.P..P. in the sum 
-73 SCHWARTZ- Filed unsecure d P.F.P. in the sun of Sl^nnry —ha. il Mm it; 

_ to F.,D. of NY. — Clerk. ___._ 

:t-9-73 McGee- File d u nsecured P. R.B. in the sum of $15.000. — Bail limits ex 

_ the EDNY. — Clerk. _ " _ 

it-10-71 Layne- Filed C.JA appointment of Edw ard Panzer, 299 P'way, NYC as count 

__ defendant. ___I- 

:t-H>-71 SCHULMAM- Fil ed notice of ape earan ce_by_w.t ^nhen Gillers. .Esg.^25Q-D-!t 

_ Phone: 3h?-L 61i6___ 

:t-12-71 ADMAN- Filed notice of l imite d a ppea ranc e_ £pr arr9QC p Plsn^-gPlX -OjL-RQr 
_ 15 Park Row. NYC - 962-3351 _ 


O. C US CrtalMl ft Bankruptcy Coutlauellon Sheet 


New York City Area only, — Clerk 
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73 CR 903 


P*n* 'Sl.'f 


Judpe Metzner 



pp.ocrrrDiNoa 


AtJFANG- Filed notice of appear ance by Gerald Sbarrel. Esq., 522 Fifth Ave.. NYC- 

10036 - Phone: 687-lilOO 1 -- 

SAUTE- F iled notice of appeal,- nee by Ira D. Feinberg. Esaa.. 31 MiM fit.,, 1 - 

Boston, Mass. 1 - 

KOLBERT- Tiled notice of appearance by Richard Kaplan, Kraditore h Haber, Ksq 3 .;- 

jj9$~Hadison Ave., IJYC 1 CCL>? Phone: 371-^700 -“ 

THFODOHF KOSS and KOSS SECilrtl rlFS OP RT.- Filed notice of appearance by Morri s V/eis 3 berr. 
Esqs. 15 Park Rov;, IJYC 1003$ - Phor.e 961i-Ol:92 
— HAGIER- File d notice of appear ance by yryor Cashran P 'Shernan, Lsqs., lilO Park Ave.. 

NYC - Phone h21-lil00 __ — - 

ROTH- Filed notice of appeara n ce by Grcen ma n and Arrnau P Esos. bv Paul P. Jaffp 

_ lit Har gronfiglt-Aye*. Pl ains f NY IO 601 («l)i-Ql/.-?qool _ 

He GEE- Filed defendants financial affdvt. _ _ . 

SCHWARTZ- Filed defendants financial affdvt. ____ 

HYMAN- Filed defendants finacial affdvt. ___ 

WILLIAM HC GEE- Filed CJA appoint m ent of John R. Horan, Eso.. 300 Mad. Ave. f NYC 

_ as counsel for defendant — Metzner. J. _ • __ . « 

IRWIN HYMAN- Filed CJA appointment of Joel Winorrad of Lauritano. Schlacter. Stallcr 

j_ & Winograd, Esqs.. 205 W. 3hth St,, NYC as counsel for defendant. - Metzner, J. 

STANLEY SCHWARTZ- Filed CJA appointsont of Julius Wasserstein, Esq., 26 C ourt St., 
_ Brooklyn, NY 112li2 — Metzner, J. _____ 

THEO D ORE KOSS- Filed affdvt. and notir e nf motion fnr a bill of particulars, __ 

.inspection nf .g rand jury minu tes and to dismiss - 

ret. 10-26-73 at 10 AM in Rm £P01 _ 

THEODORE K06S- Filed nienorandu n in support of ahnvn mH.n, _ 

} LAYNE- Filed Governments affdvt. for a. V.’/H/C - writ issued - ret. 10-15-7^ _ 

i McGEF- Filed CJA apnointnent of Ro bert Mitchell as Atty, for defendant_ _ 

__ Metzner, J. _ 

? S. SCHWARTZ- Filed order extendinp defendants ba'.l limits to include Plainfield, 

_H .J. lor the purpose of visiting bi3 son at 65? Sheridan Ave. — Metzner,. J. 

__LAYNEy7Flied^ffdvt^ and notice af mntinn for sev erance. _ 

r 3 LAYNE-Flled writ of H/C —w rit satisfied Oct .16.1973.MacMahon,J. 

LASSOFF--Filed de Fts. r inanclar~a f £dt. _ ~ _ 

LASSOFF--Filed CJA appo intmen t of Roger Hawke_____ 

_Br own.Wood.Fuller.Caldw e ll & Ivey _ 

' _•_1 Liberty Plaza,NYC 10006 Metzner, J. 


1 sunwAinx- tried affdvt. and notice of motion for Inspection of u rarfd Jury Minutes, | 

_ to dismi ss , for severance, d ie covery t inspection, - ret, 11-27- 73 

1AGLER--Flled de fta . motion f or discovery and i nspection an d bil l of 

_ particulars r e t, on; Dec. 4. 197 3._ _ 

LAGLER--Flled defts. memorandum of law in su pp o rt of de ft T s. motion for 

_discove ry and inspecti on and bill of particulars. __ 

'ARBUS--Filed defts. affdt. and notice of~motion “For suppression,etc., 
"SANTIS 7 -Filed defts. affdt. and notice of motion for discovery,etc., 

_ r et. on Dec. I1,T9 73 . 

TARDUS- -Filed defts. mem o ran dum of laiT~i'n support of~pre trial motion f or 

discovery._’ __’ __ ~ _ _____ 

ADLMAN--Filed defts. affdt. and notice o f mo tion for an order dir ecting pltf. 

to furnish a bill of particulars.etc. ret. on :NovTZ7,I973^ ( 

WEISMAN--Filed defts. memorandum of~Taw in support of defts. mot ion for 
__ severance^ - 

WEISMAN9QFil e~d deftsi mot!on Tor severance - and affdt; retT - on~ Nov. 27,1973. 
WEISMAN--Filed deftSY affdtYandmotion for pafTTcuTafsartddtseovery .ret.: 
-N ov. 27 , 1973~.-- 


1 









/jut yu-> 


U'ii'i 





UMUtltH 


.. tings 


TATE 


•vl notice of motion for an order 


LAS^C 


ROT H—Filed de f 
; K)T H —Filed deft 
ALL DEFTS.--Fit 


IASSOFF- File d re 
1IAGLLR - Filed or 


ricfts. tail limits to include Antigua, from Jan-C 


EKV/INLLAYffB - Fil r < Cl A Ay., oi nti..£nt Cc yry ? - ap proving pa; 
Edward Pan zer tv :>il ;-d co j 1 ol‘ C.TA £0 to Ada, Office 


Fil d Supplemental Affidavit ofllorrisl.'o i : .'$ 
I'j/ 17/73 Tf«r a bill of particulars, for diaco i 

to dismiss the iniiotien - . '< 


THEODORE K0SS-K0S 


snv« and prenu .lory minutes, 


and inspection o 


lo~a er.-.ttained an affdt. and cham>e scaled J 


Filed one cealed er -» ton•«. 
and doliverac . ^ t'3n 


rt and not opened until further notice 


Una) iei aLAf f id 


of-tnihoti aition. ot_cr 


available 


Metzner,J 


&—iiiw 

oro 1 

7 iction_ii 
6 and 17 i 

3 ^rantea.. 

it*q grp-n t, n i 

jd L -W. . rfi 




D. C. M Criminal CboUnutUoa Eh«et 














































































gMginmTBigf j fa M 


zw.\*mmwM*=n9. 


M«V<->W 


MM 


d Memo endm-p-'i. r» r motion dt 


i^SClWJiQXll 


of as foli c *s 
ItemU denied Item £~ i 


is denied 


flip-i'm ROT H - Filed nemo-er^ nr "*** --. g otic>n for Piroovery dtd. 11/27 /73—item3l.?&l 

grant ed 


So ordered - ttetzner, (m/n 


paction 


prejudicial a po rtion of 
notion to join In the co 


Discovery < 


for ElBaov ory of T rial W i tness g ranted: Motion to Dicco 


an promt a«n tn vitnan t os la granted_ one o n ■; r i it;-JlflcQvezy_o f _ crira lnal_R.o corda is 
~p<aanvaT-v of Exhi bits i ufoKv tho. Gr?Jii. Jir.y-J.fl granted 99 CgABonled_to, bx _the_ 
^n vftynmpnt, Motio n to X>incov.cr. -EloclxonicJ/^ryfl illance Ifi d enied ; M otlpn_for— 
•uni of Particulars dt nled.ln parl_and _crrntc d , l n _ pa r t - r So ordf l td Motzn e r ^j. 


EN ZAED US - F iled Memo-ondorsod on Hot iod dtd-ll/2l/73 — Motion to Suppressi donied; . 
Motion to Discover Electronic Surveil lan ce denied; Mot ion to Discov er Brady Material t 
l a gr anted to_ the extrat_thr.t_th9 gov t, i s awar e of its febllgatlon etc.: Motio n for , 
Di scover y & In spe ction in granted; Mot ion f o r Bill of Particulars granted in part; < 
a nd denied in p a rt/ So ordersd — Me t sno r , J. (ra /nT~ __ 


Motion for D iscove ry gr anted I 


STEPH EN HAG LER-Filed _Meao- 9 ndorcod. on _Motion_dtd_ll/29/n_- 

in par t' an d do nied in part ^.Motion Xor_£lll-of JBarticiilara_ Denied. ln _ part . a nd 
_gr anted in p art - So, crdorcd_-_Met mo ru_ Cm/a) --- 

Filed Affidavlt for Vrit of Pat-jaa Corpu s Ad Pro egquendu m De ft . Martin 1. Both. ~ 
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Piled for S ha rge l - Aufcn 3 , Ksno-endorgad on Hotl ce of Motion dtd, 11/23/ 73-— 
This notion is of in Lccord.r.co with t he opinion fil ed toda y In the 

companion notion. 80 ordered - MSTZIfen t J .(m/n)_ 


file d one envelope sealed by order of the court and sball~~not be 
opened until further order of this court^envelo pe contai ns govt. 
affdt.).Sb _ brdered,Hatznef,_ _ 


THEODORE KOSS — Piled memo endorsed on Motion dtd 10/10/73 — Motion for Bill 
culars denied in part - grantecFin part: Motion for Discovery-Da riled; 
Motion to Inspect Esonlvatbry Evidence - The govt, shall apprise the movants or 
the existence oi material as" soon as Ills awareof it. Motion for 

Severance will ’^iTclcT) d sad "of “ItTa separate memorandum. Motion to inspect 
Grand Jury Minufcs _ u*inied’/" - So ordered Metzner, J. (m/n) ~ 

'Tiled Governments suppTerr^ntal bill of Particulars (ali deft 3 ) 


Piled G ovemaanfAfor.orr.pdva, of opposition t o Koss Lef ts* Sup plemental Af f< 


lied OPIMI OM Ilotlona by Eleven Lofts . for Se v erance la Denied, for_ 

reasons Indi cates,heui_piJJlliiCQ t o renewal if the praeo ndlngs at trial _ 


Justify such act ion. 1} 3 dafta . Anf cr-1 and Schw artz hav e also moved for a _ 

sev erance on the rrvmrj that a lengthy Joint trial will eauGetheacgyert_ 

fi nanoi al •ha rdship possib ly r acultinq in the l oss of th eir on p lo y ca nt. _ 

This is jiot_>jgi!fflolcnl brie .fg^eavoronfl^_Lefts. Adloan.Schvart s and Sa ntis 

have each mo ved for.a. eavor anc e on tha ground that it will be nec essary fpr thai 
to call various co-defondants to testify in their behal f. Motions axe de nied 

_ulthout prejndln for renewal.—Ilotica of 4>ef t. Santis for a, eevsrcncs-on-tk*— 

_addi ti o n a l groun ds la a l ao d e ni e d.- I oft. Both asks for a severance-on tha-grouz 

— th a t he n a y el ec t n otate-tao t i fy -a t - t rial.—She Jury will be lnatruoted-as- 

It always Is t>mt full*. In p«rflK-ii rr.A tlat m Infamiifl. ii tn hs ilmw frr.n dt 


I 


D eft.Welcn an's rotlon fo r c ivormce cn radical grounds 1 T he government concurs 

_in the o part * s exrreucgd viows that tbo deft, shall be examined by a physioion^ 

_appointed by the court . rrd a cerar ato or der will be entered to that effec t. 

Deft. Ro se haa covad for a nevemneo of t he pe rj ury oo unte twelv e and thirteen. 
The motion to se ver counts tv al ve end thirteen le granted. So ordei ed -KSTZHEB .J. 
Loft.Roth___ 


Piled /can o-endoraed on a Hotice_of_Koticn dt d 1 1/27 /73 — This motion le d lenos ed 0 
in accordance with tho opinion filed today in the Companion motion. So ordered. 



D. C. 1<S Criminal Continuation 8ht«t 

































STEVEH[ALLMAN ( with his atty. prooe nt) wlthdrava hlo plea of not guilty «d- 

pleads GJlLTY to count T. Ilea ncceptad. Proa3ntence report ordered. Sentence 



met SHPI MAH (with h ie atty. prac^nt)withdraws hie p lea' of no t guilty ancf Bl^fT 
Cbil/ry to co unt 3» ~H. oa Accented. Pr-isantonco report ordered. Sentence Mav fTT* 1071 , 
Ball continued. - METZNER,J. ~~ *—*— 

SHiiiri ZAftUUS ( with his attyV~pfo -ant) TTitHdrawa 1il8’l>Tea of not guilty ahd 'pTeade 
tiOllflY to county. Plea accepted. Precontence report order ed. Sentence May 7 6 , 107k. 
Ball continued. Ball to Include Flor ida and tha Sout he rn District of K ow York-IETZUER,J 

[lOEL-VEISMAH .-JFlledJZJA „21_Authorlzat 1 cn of Alvi n S. Teir8te ln.M.D^~70 E.90th_ gtx 
H.Y. 10028 - Met zner, J . (original called to A.O. Vaah.L.C.) 


SAMUEL WEISMAN - riled CJA 2 1 a pprovi ng payment on abov e. - Metzner 





KOS S - Piled Aff davit in car port o f applicati on to ap point Morrl a Velesberg^ atty. 

_ 

PORE K OSS t KOSS iilAi UHlTlEii CORP. Filed Affidavit in support of application for appol 
cent of counsel for defto. . 


J3-TaL_' 







.led G ovemnent Ord er a nd Affidavit for an order that Coun ts 12 & 13 of the Indictment i 
, the ab ove matt er be tried eoparately from Cte. 1 th ru 11, and this Court having 
granted auch motion by Order dtd 3/12/7U and the G ovt, h avi ng moved for reconsideratioui 
wit h re apeot to Ct.13 of tha Indic t ment her ein, and this Cou rt h ave re cons idered the > 
matter . and d eft s . not having objected. It is hereb y ordered th a t the motion for a 
trial of Ct. 13 of t he Ind. heroin sepa rate f ro m Cte. 1 thru ll la^enled. M ETZHBR.J. 

| 

avt. ORDER that D eft . Samuel Veieman having moved for eeverano e in matter, : 

and t hl a C ourt h aving granted neoh motion w/o oppositio n by Go vt, an d Govt , moved for • 

‘ eeveranoe of Deft. Ha rold Lascoff and joint trial ofdefte Lassoff & Velsman, it is 
O RDE RED The Go vt's m otion for eevorance of D aft. Lassoff a nd a Joint tr ial of defts 
is granted - METZHBR.J. _Q 

Fil ed Government - Third Supplegentai Bill of Particulars. _ 

A'4n.ed de^'. — KAKTIN ROTH request ttrchHrge.- 

ElledL pltfa. At hsupp lemental bill. olLpartlcularfij_ ; 

I.TAKLEY SCHWARTZ (atty^ present).withdraws hls. plea of not guilty and ple ads OTTT.TY to : 
Cou nt 2, Plea accepted,_J»r3eentence report ordered. S entence May 6, 197I4 - 1 

Ball conti nued - METZNER, J. _ 

1 

~IRAijE^ SORKIN - Flled iffldayit for~V rlt o f HahoatT Co rpus A d Prose quendu m /S 
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METZNER.J, 



led tha eno lo sed a ffida vit was sub mitted by the government pursuant to the court' 
lrootlon that It e v.il.A in why it w oul d no t divulge the name a of witnesses. The 
court haa read tha alxidavit and fir.da it aufficient to support the government's 
posit io n. Thi s affidavit shall bo coaled and delivered totha ClerkoftHe court* 
. not op ened until furlher order of t he court. So ordered. KETZNKR, J. _ 

Filed Gov ernme nt A Tf*davd t for the purpose of clarifying r Count~13~o? Tnd.^for 
_defta. Theod ore loop A Koa 3 Securities Cor p. _ 


F iled Govt, Se cond Supplemental Bill of Pa rticulars._ 

ROBERT PHILIP SAJJTTS indicted as ROBERT SAliTlS - Withdraws plea ofnotguilty 
and PLEADS GUILTT (atty.present) to count 2 only. Presentenoe investigaiion 
ordered. Sentence adjd. to Kay 6, 197U and to be referred to"Judge Ketzner. 
Bail conti nu ed* fc f CO,000 p.R. B7T WE IIiFELDT T. - 

ROBERT KOLBERT with hld(atty. present} withdraws his plea of not gullty and * 

_ PLEADS GUILTY to count 1 only. Plea accepted. Presentence - report ordered ~ 

Se nte nce May 6, I97U . Sail continued - - IETZNER, J. 

MARTW S OTS (atty p r eebn tO’jithdx awa his plea of - not guilty - and PLEADS GUILTY to- 

Count 3 only. P lea accepte d. Sentence 5/6/7U. The defendaht~vas produce s 
in Court on a Writ of Habeas Corpus ad Prosequendum. Writ adjoumed to 5/6/71* 
MBT&HKittJ >_ 


jury emplaned and evora# Cr lal boffun a e to Theodore Kbee-Kooe Securitios-Ervin Tnj 
Wi lliam McGee-Stephen It^ler and o nvored aa to Samuel Weioman and Harold Lnsoff . 
Deft. Erwin Layne produced in Court on a Writ of H.C.ad Prosequendum-Metznor.J.' 

Trial Continued. 


Filed CJA 21 - (WILLIAM McGEE) Authorizing Transcript (original mailed t o AO Wash.I 
_Metzner.J.__ 


ERWIN LAYNE — Filed CJA 21 Approving payment of Authorization of Transcript - 
Me tz ner.J. __ 

Trial continued - Juror #ll ia replaced by Alt. Joror #1 - METZNER.J*_ 


Tri al,co n tinued - Juror #5 is replaced by Alt. Joror #? - METZNER.J. 


Trial con tinue d - METZUER,J. 
Trial continued -METZHER t JT 
Trial continued - METZNER.J. 


"Trial continued - METZIIER,JT 


—5^6- 7 1*- _Tr i a l continued- The court directs that alternate Juror Howard Perry is_excusod f? 
*_any further Jury norvice j» METZNER.J, __ 


— 5 r l rlk -Govt^reetfiju. The .Govt, connents to strike the following from the means of conapin 

no to Koaa and Konn Security 21(a), 21(H) 2l(j) 2l(L) 2l(N). Defta. Koes and 

» — yrr_. 7^— —— . ■ - : —— — — — ■ - - - — • — 

O. C. 109 Crtmln.l Cc.ntlnu.Uon Sheet / ' 



























wwvm 


Kodo 


s suspem 


Go vt, rest s. The Goyenment conner»t0_toJitrlh0_the f< 


3 to Kobo and Kooa Saar \d tie*. 21 (tO. 21 (h)»2.Cl) 


’ATE 


to the standing probation ord er of th is C ourt. T he d efenda nt is fir.ed 
the gum of Si. *>00.00 to bo paid within SI X ( 6) IIONTHS from the date of thlo onlo r or 
the d efend ant is to be c orr^lt*'?A until the fire isjpaid or he is ot herwis e discharged 
i acco riding to law. Cou nt s &YO Y(. 0((9T(-0ond (liy dismiss ed on notion 

of defendant's counsel with the consent of the Government. METZNER.J. (copies 


Trial continue 


_7 4 Trial continued end concluded Jury vardiot 3tl$ P.H._. , 

2_le ft. Koss GliH/JY on counts 1.2.3.4.5.8.1 1 c r.d 13._All motions to be Bu balttod on Vi 

_ paper. Pr ooentencr report ordered. Senten ce J une 11**. 1974• _ Bai l oontiimed. _ 

Jur y Pol led. 

_ Baft. LOSS SECPRITIE3 CORP. C JTT.TY on counto 1,2,3.4,B, and ll.'~AlYno tion a to_ 

_ ha submitted o n papers. Irei ontouc e rep ort order ed._Sentence Jun e H>7~V974. 

y_Ball continu ed._Jury Polled._ 

‘_ Daft, UILLI/H 1 IcC£ 3 GUILTY cn ccttntp 1,3, end ll._All motions to be sub mitted on pa pers. 

_Procontonco report orde.-i. 8§ .rcence Jura lit, 19 747 Ball contin ued._ 

^_ Baft. Iinm? LAYNE CUILTT on C SnatS 1.3.5.0 nnd 11. Al l mot io ns t o bo su bmittod on p apero. 

__Proccntcnco report order'd. Scntmoe Juna lit. 1 974. Writ satloflod _ 

o-'7lt Deft, SvEKfl :i HACLTia i:ot GOi ^OY on counts 1. 3. and 11. Deft. noTee to be exonerated from 
_ ball, notion gr anted . - K ^£1^*1,_ . ^ 1 

£-74 Filed Traneorlpt of rocord of proceeding dtd j}/2/74_’_ 

4-74_ Piled L AY NB-Vrlt o f Habeas Corr-ua Ad Prosequendu m w/ ilar aha 1 r et urn — Vrlt S ati sfie d JBO 

(roxtpato) _ 


(r.tty present 
nt ia placed on 




•T\ \ r-vm 


fir*'**- MCT7,Tmn r J.-__ 

____ t*- J'r jdij? __ 

STANLEY SCHWART Z - Filed JPi O;w<T^(atty present) It is adjudged that the irnj 
“ sentence is suspended ard tho defendant is placed on probation for a poi 
TW0r2yYE/JlS, subject to tl;i"* s, r.dlng~ probation order of this Court! The 

-—r — ;—r;-:—: m — in —rr—rrr.:—: mi ,~r~ w T vff3iyMiiw» ir e. -■ « i «. ■ 


■ ii - fined the sum of - $17500.GO to be paid i.TIhih SlX(6)K0ivi'HS fi 

-order or the defendariFTs” to bo ccnraittea'u.iill'the fine Is “pal 

schargod according to law. CounTs~{l) (?)tN)t9)(l0) ahff(Tr)~ 


mot ion of the def endan t’s coun.-l with t he consent of the Government - H&TZKER, J. 
[copIes~issued) ^ ** 5 ~- - 3 D- 7 t) y 


Fa .OCT EDING 8 


Securities movo to disrits ccunts 6, 7, 

















































AMMAN, .Steven, - TD’T) JUPGKLIJT (atty*.procant)_lt_Is .adjudged that ths imposition t 
sentenoe is sus-rcndodmd_ihe d}fnndn»t_it_plaeed .onprobation for a poriod of— 

' THBE B (3) YEARS cabjoot to the ntwidlr.'? probation order of this Court- 

~Counts (3)(5)thru(11) nro disxitnod cn notion oL deft' ■ counsel withthajocncenl 
of the Gors rnaent - MSxZlCB.J* floppies iosned)__ 


MARTIH BpTH -„prpdurf>dinCourt on o vrit# with atty for sentencing.- 

_ Tiled JU DGMENT Tr.ttg*i>rQcqft)..I$_lt_.cdjudged that the imposition of sentence J.a 
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UNITED STATES OF AMERICA 


THEODORE KOSS et al., 
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2162 


73 Cr 903 


New York, N. Y. 
May 9, 1974 


CHARGE OF THE COURT 


THE COURT: (Metzner, D. J.) Mr. DiGiacomo, 
ladies and gentlemen of the jury: 

We have now reached the point in this trial where 
you are about to enter into your findl function as jurors, 
which is, of course, one of the sacred duties of citizenship. 
You have given careful attention to the evidence during the 
course of the trial, and I am certain that you will conduct 
your deliberations in the same fine spirit that you have so 
far displayed and with impartiality and fairness reach a just 
verdict in this case. 

In our court system, the functions of the Judge and 
the functions of the jury are clearly defined. It is my duty 
to instruct you as to what the law is. It is your duty to 
accept the law as I state it to you. 

Just as I am the exclusive judge of the law, so you 
are the exclusive judges of the facts. You alone determine 
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the credibility of the witnesses and the weight, effect and 
value which should be given to their testimony. 

It is up to you to determine from the evidence 
which you have heard what the facts are in this case and from 
those facts decide whether a defendant has violated the law. 

This is a criminal prosecution, in which the 
Government is one party and the defendants are the others. 

The fact that the Government is a party entitles it to no 
greater and no lesser consideration than any other party. 

It is entitled to the same consideration as given to the 
defendants — no more and no less. 

This case must be decided within the scope of the 
charges against the defendant as contained in the indictment, 
but before discussing the law applicable to the charges of 
the indictment, let us consider some general principles which 
apply in every criminal case. 

An indictment itself is not evidence. It merely 
describes the charges made against the defendants and may 
not be considered by you as evidence of the guilt of the 
defendants. Nor can the fact that a grand jury has found 
this indictment in any way detract from the presumption of 
innocence with which the law surrounds a defendant unless and 
until his guilt is proved beyond a reasonable -doubt. 

The charges .-.gainst all of the defendants in Counts 
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6, 7, 9 and 10 have been withdrawn from your consideration, 
and the charges against William McGee and Stephen Ilagler in 
Counts 5 and 8 have likewise been withdrawn from your con¬ 
sideration. These dispositions should not be considered or 
discussed by you or influence you in any way in passing upon 
the guilt or innocence of any of the defendants on the counts 
in the indictment which are being submitted to you for your 
determination. 

Each of the eight counts which you will consider 
alleges the commission of a separate and distinct offense. 

It will be necessary for you to reach a verdict of guilty or 
not guilty as to each of the defendants separately on each of 
the counts in the indictment in which he or it is named. 

You must consider and weigh the evidence separately as to 
each defendant in each count. 

The fact that you may find one of the defendants 
guilty or not guilty of one of the offenses charged should 
not control or influence your verdict with respect to any 
other offense of which the defendant may be charged or with 
respect to a charge against any other defendant. 

Similarly, the fact that other persons named in the 
indictment may have pled guilty to the charges in the in¬ 
dictment is not evidence of the guilt of the defendants on 
trial here, and those pleas of guilty may not be considered 
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by you in any respect in passing upon the guilt or innocence 
of the defendants on trial. 

In addition, the fact that some of the defendants 
named in the indictment did not testify and are not on trial 
should not in any way enter into your deliberations on the 
question of the guilt or innocence of the five defendants who 
are standing trial now. 

As you have learned from the testimony, Michael 
Ilellerman, Murray Taylor, Murray Levine and Robert Angona 
were not indicted by the grand jury but were named only as 
co-conspirators. The reasons y/hy these persons were not in¬ 
dicted must play no' part in your deliberations, except insofar 
as it may be considered by you on the issue of the credibil¬ 
ity of such witnesses who have testified on behalf of the 
Government. 

Whether persons who may be involved with others in 
alleged criminal conduct should be indicted is a matter 
solely within the discretion of the grand jury. It should 
be obvious, therefore, that because someone is or is not 
indicted has, on its face, no connection with the guilt or 
innocence of someone else who is indicted. Thus, you may 
draw no inference, favorable or unfavorable either to the 
Government or to the defense, by reason of the fact that 
certain persons were merely named as co-conspirators. 
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2 

Each defendant has denied the charges in the in¬ 


3 

*\ 

dictment. By his plea of not guilty, each defendant has put 


) 

t 4 

into issue every material fact alleged in the accusations 


5 

brought against him. Accordingly, the Government, having 


6 

made the charge, has the burden of proving beyond a reason¬ 

i 

i 

7 

able doubt each material element of each count of the in¬ 


8 

dictment. This rule applies to each defendant individually 


9 

as to each of the counts in the indictment in which he is 


10 

named. This burden of proof never shifts. It remains with 

j 

11 

the Government throughout the entire trial and during your 


12 

deliberations as jurors. 


13 

The defendant does not have to prove his innocence. 


14 

He is presumed to be innocent, and this presumption is over¬ 


15 

come only when you reach a conclusion from the evidence that 


16 

his guilt has been established beyond a reasonable doubt. 

| 

17 

Now, what is meant by "reasonable doubt"? There 


18 

is nothing mysterious about the tern. It means, as the 


19 

words themselves indicate, a doubt based upon reason and com¬ 


20 

mon sense, which arises after consideration of all the evi¬ 


21 

dence. 

1 

22 

■ 

Reasonable doubt is a doubt which would cause 


23 

reasonable persons to hesitate to act in matters of important 

* 

i 

24 

to themselves. It is not a vague, speculative, imaginary 


25 

something, and a person may not be convicted on mere suspicioi 
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On the other hand, a reasonable doubt does not 
exist merely because a juror does not wish to perform an 
unpleasant duty. 

A reasonable doubt may arise not only from the 
evidence produced but also from the lack of evidence. A 
derenciant may also rely upon evidence brought out on cross- 
examination of any of the witnesses who have testified on 
behalf of the Government. He may attempt to raise a reason¬ 
able doubt in your mind as to the existence of one or more of 
the essential elements of the crime without affirmatively 
presenting his version of all or any of the facts. This 
is so because the law does not impose upon a defendant a 
duty to produce any evidence. 

The law does not compel a defendant to take the 
witness stand and testify, and no presumption of guilt may 
be raised and no inference of any kind may be drawn from 
the failure of a defendant to testify. 

Now, it is not necessary for the Government to 
prove the guilt of a defendant beyond any possible doubt. 

Proof is usually not a matter of mathematical or absolute 
certainty. In the nature of things, it cannot be. But to 
sustain a conviction there must be such proof as satisfies 
your reason as intelligent people beyond any reasonable doubt 
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that a defendant is guilty as charged. 

If you do not have any reasonable doubt of a de¬ 
fendant's guilt as to the material elements of a charge, 
then you should return a verdict of guilty on that count. If, 
on the other hand, you do have a reasonable doubt of a defend- 

i 

ant's guilt as to any of the material elements of the crime 

I 

charged, then you must return a verdict of not guilty as to 
that count. 

If the evidence is susceptible of two interpreta¬ 
tions each of which appears to you to be reasonable and one 
of which points to the guilt of the defendant and the other 
to his innocence, it is your duty under the law to adopt that 
interpretation or conclusion which would admit of the de¬ 
fendant's innocence and reject that which points to his 
guilt. 

As you know, the charges in this, case center 
on the alleged violations of the Federal securities laws, 
which were enacted by the Congress to protect the investing 
public in the purchase and sale of stocks and securities 
that are publicly distributed. The defendants are charged 
with violating and conspiring to violate the Securities Act 
of 1933, the Securities Exchange Act of 1934 and, in addition, 
the mail fraud statute enacted by Conoress. 

Congress enacted the Securities Act of 1933 to 
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provide for full and fair disclosure of all matters affectinq 
stock being offered for sale to the investino public. The 
Securities Exchange Act of 1934 was enacted to regulate the 
National exchanges and the over-the-counter markets. 

The first count of the indictment which you will con 
sider is the conspiracy count. This count charges that from 
on or about November 1, 1970 up to and including September 25, 
1973, the date of the filing of the indictment, Theodore Koss, 
Koss Securities Corporation, Stephen Zardus, Robert Santis, 
Herbert Shulman, Stephen Adlman, Robert Kolbert, Stanley 

Schwartz, Samuel Weisman, Harold Lassoff, Martin Roth, Erwin 

$ 

Layne, Irwin Hyman, William McGee, Stephen Hagler and Dan 
Anfang unlawfully, wilfully and knowingly conspired with each 
other and with Automated Information Systems, Michael Hellerma i 
M urray Taylor, Murray Levine, Robert Ancona, Interstate Equity 
Corporation and Atlantic Securities and other to the grand 
jury known and unknown to violate Section 17(a) of the 1933 
act and Section 10(b) of the 1934 act, and Rule 10b-5 of the 
Securities and Exchange Commission and Section 1341 of Title 
18 of the United States Code. 

The latter section prohibits the use of the mails in 
connection with any scheme to defraud. 

Section 17(a) makes it a crime for arty person, in 
the course of the sale of securities, to employ any scheme 
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2 

or device to manipulate the price of such securities or to en¬ 


3 

gage in a course of business which would operate as a fraud 


) * 

upon the purchase of such securities, and this includes the 


5 

omission to state a material fact necessary to make the state¬ 


6 

ments not misleading. 


7 

Section 10 (b) and Rule 10b-5 prohibit the same cours 


8 

of conduct in connection with the purchase of such securities. 


9 

I will describe each of these Federal laws in more 


10 

detail later on in this charge when I discuss the substantive 


11 

counts of the indictment which charge the defendants with 


12 

actual violations of these laws. 


13 

In essence, Count 1 charges that the defendants on 


14 

trial, Theodore Koss, Koss Securities, Frwin Layne, William 


15 

McGee and Stephen Hagler, conspired with other defendants not 


16 

on trial and co-conspirators and among themselves .o defraud 


17 

brokers and individual investors in connection with the sale 


18 

and purchase of the stock of Automated Information Systems,Inc 

• 

19 

Count 1 alleges the means whereby it is claimed the 


20 

defendants and co-conspirators would carry on the conspiracy. 


21 

The alleged means are as follows: 


22 

1. In or about January and February of 1971, de¬ 

* 

23 

fendants Stephen Zardus, Robert Santis and Theodore Koss agree 

\ 

24 

that co-conspirators Murray Taylor and Michael Hellerman would 


25 

supply defendant Stephen Zardus with the names of subscribers 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


and the moneys to purchase 50,000 shares of common stock of 
co-conspirator Automated Information Systems, Inc. 

2. Defendant Robert Santis and co-conspirator 
Michael Hellerman agreed that defendant Robert Santis would 
pay to co-conspirator Michael Hellerman approximately one half 
of the proceeds of the underwriting. 

3. In or about February 1971 and March 1971, de¬ 
fendants Martin Roth and Erwin Layne and co-conspirators 
Michael Hellerman and Murray Taylor and other signed stock 
powers for several certificates issued in the names of sub¬ 
scribers supplied to defendant Stephen Zardus by co-oonspirator 
Michael Hellerman. 

4. In or about March and April 1971, defendants 
Theodore Koss, Koss Securities Corporation and Herbert Shulman 
and others traded the common stock of Automated Information 
Systems, Inc., in the over-the-counter market., while defendant 
Stephen Zardus and co-conspirators Michael Hellerman and 
Murray Taylor and Interstate Equity Corporation were sellino 
common stock of Automated Information Systems, Inc., throuah 
co-conspirator Interstate Equity Corporation. 

5. In or about March and April 1971, defendants 
Theodore Koss and Koss Securities Corporation purchased shares 
of the common stock of Automated Information Systems, Inc., 
from their customers and placed the shares in the firm account. 
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Said shares were purchased from these customers below the pre¬ 
vailing market price. 

6. In or about April 1971, defendants Herbert 
Shulman, Stephen Adlman and Robert Kolbert met and agreed with 
co-conspirator Michael Hellerman that defendants Herbert 
Shulman, Stephen Adlman and Robert Kolbert would trade and re¬ 
commend to brokers and investors that they purchase the common 
stock of co-conspirator Automated Information Systems, Inc.; 
defendants Herbert Shulman, Stephem Adlman and Robert Kolbert 
received cash payments. 

7. In or about April, May and June 1971, defendants 
Martin Roth and Erwin Layne and others endorsed checks drawn 
against the account of Interstate Equity Corporation in the 
names of persons unknown to them; said checks were then delive 
to co-conspirator Michael Hellerman, who cashed said checks. 

8. In or about June 1971, defendants William McGee 
and Stephen Hagler received cash payments for recommending 
and influencing others to purchase the common stock of 
Automated Information Systems, Inc. 

Now, what is a conspiracy? It is a combination or 
agreement of two or more persons by concerted action to ac¬ 
complish a criminal or unlawful purpose, and one or more of 
the persons who are members of the conspiracy does any act to 
effect or further the object of the conspiracy. 
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It is a partnership in criminal purpose, in which 
each member becomes the agent of every other member, and it is 
a crime in itself. 

To prove a conspiracy here, the evidence must show ' 
beyond a reasonable doubt the existence of each one of the 
following material elements: 

First, that the conspiracy described was formed and 
existing at or about the time alleged: 

Second, that it was part of the conspiracy to do 
any one of the following: 

(1) that the defendants and co-conspirators unlaw¬ 
fully, wilfully and knowingly, in the offer to sell and sale 


of securities, to wit, the common stock of Automated Informatio 
Systems, Inc., by the use of means and instruments of trans¬ 
portation and communication in interstate commerce and bv use 
of the mails, would violate Section 17(a), to which I have 
already referred: 

(2) that the defendants and co-conspirators in 
connection with the purchase and sale of securities, to wit, 
the common stock of Automated Information Systems, Inc., 
would and did directly and indirectly, use means and instru¬ 
mentalities of interstate commerce and the mails, to use and 
employ manipulative and deceptive practies and contrivances in 
contravention of Rule 10b-5 of the rules and regulations pro¬ 
mulgated by the Securities & Exchange Commission; 


n 
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2 

(3) that the defendants and co-conspirators, havina 

3 

devised and intending to devise a scheme and artifice to de¬ 

) 

fraud, and attempting so to do, would place and cause to be. 

5 

placed in Post Offices and authorized depositories for mailed 

6 

matter and would cause to be delivered by mail, according to 

7 

the direction thereon, certain matter to be sent and delivered 

8 

by the Post Office Department. 

9 

The third material element which you must find beyon* 

10 

a reasonable doubt is that a defendant knowingly and wilfully 

> 11 

became a member of the conspiracy. 

12 

Fourth, that one of the conspirators thereafter 

13 

knowingly committed at least one of the overt acts charged in 

14 

the indictment at or about the time alleged. 

15 

f % 

Fifth, that such overt act was committed in further¬ 

16 

ance of some object or purpose of the conspiracy as charged. 

> 17 

Now, as to the formation of a conspiracy, it is not 

18 

necessary that there be proof that the participants met toqeth 

19 

and entered into a formal or written agreement or that they 

20 

directly stated among themselves what their object or purpose 

21 

was to be or the details of the plans or the means by which 

22 

the purpose was to be achieved. Indeed, it would be extra¬ 

23 

ordinary for the members of a conspiracy to set forth all the 

24 

actual details of their arrangements in a formal and written 

25 

document. 
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VJhen persons in fact embark together upon a con¬ 
spiracy, much is often unexpressed; much is left to unwritten 
understanding. 

Generally, such a criminal conspiracy is a matter 
of inference, deduced from the acts and statements of the 
alleged conspirators. 

As far as the first element of this count is con¬ 
cerned, what the evidence must show in order to establish 
that a conspiracy existed is that the members in some way or 
other, positively or tacitly, came to a mutual understanding 
to engage in a common unlawful agreement to violate either 
the Federal Securities laws or the Federal Mail Fraud 
Statute. 

In determining whether or not there was such an 
unlawful agreement, you may judge the acts and conduct of 
each of the alleged conspirators as a whole and the reason¬ 
able inferences to be drawn from such evidence. It is not 
necessary for the prosecution to prove that all the means 
and methods set forth in the indictment as part of the con¬ 
spiracy and which I just read to you were actually used or 
put into operation. It is necessary that the evidence es¬ 
tablish beyond a reasonable doubt that one or more of the 
means or methods described in the indictment was agreed upon 
to be used in an effort to effect or accomplish some. object 
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or purpose of the conspiracy as charged in the indictment. 

The indictment alleges that the conspiracy commenced 
on or about November 1, 1970 and continued to about 
September 25, 1973, the date the indictment was filed. The 
Government, however, i3 not required to prove that the al¬ 
leged conspiracy existed over the whole course of time set 
out in the indictment. It is sufficient it you find at any 
time within that period all of the elements of the alleged 
conspiracy have been proved to your satisfaction beyond a 
reasonable doubt. 

The fact that the Government may not have proved 
that the conspiracy was carried on as early or as long as 
the indictment alleges is not of any importance so far as the 
elements of the crime are concerned. 

Proof of several separate and independent con¬ 
spiracies is not proof of the single conspiracy charged in 
the indictment unless one of those conspiracies proved is 
the single conspiracy charged in the indictment. 

What you must determine as to this first element 
regarding the formation of the conspiracy is whether the 
conspiracy charged in the indictment existed between two or 
more of the alleged conspirators. If you find that no such 
conspiracy existed, then you must acquit all the defendants 
on trial here on Count 1. 
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In determining whether the alleged conspiracy 
exists, you may consider what the evidence shows as to 
changes in personnel and activity. However, you may find 
a single conspiracy, even though there were changes in per¬ 
sonnel or activities during the time of its existence. If 
you satisfy yourselves beyond a reasonable doubt that the 
conspiracy as alleged in the indictment existed, then you 
must determine as to each defendant whether he knowingly and 
wilfully was an active participant in the unlawful plan with 
the intention of furthering its objectives. 

Mere knowledge of an illegal act on the part of 
some other co-conspirator is not sufficient. Merely acting 
in a way which incidentally furthers the purposes of a 
conspiracy without knowledge that a conspiracy exists does 
not make a person a member of a conspiracy. 

Tne scope of each defendant's agreement must be 
determined individually from what was proved as to that 
defendant. 

You may find that a defendant acted knowingly and 
wilfully if he acted voluntarily and.purposely and with 
specific intent to do something which the law forbids. 

That is to say, he must have acted with evil motive or bad 
purpose to disobey or disregard the law and not because of 
negligence, mistake, inadvertence or other innocent reason. 
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It is obviously impossible to ascertain or prove 
directly what a person knew or intended. You cannot look 
into a person's mind and see what his intentions were and whal 
he knew; but a careful and intelligent consideration of the 
facts and circumstances shown by the evidence in any given 
case as to a person's actions and statements enables us to 
infer with a reasonable degree of certainty and accuracy 
what his intentions were in doing or not doing certain things 
and the state of his knowledge."*’ 

Since one of the defendants here is a corporation, 
it seems appropriate at this point in the charge to mention 
the subject of a corporation's responsibility for the actions 
of its officers. Your problem, of course, is to determine 
whether this corporation has done the things charged in the 
indictment by virtue of and through the acts of its officer, 
Theodore Koss. 

A corporation is held responsible for the acts 
and statements of its officers when such acts and statements 
are performed or made within the scope of the officers' 
express or apparent authority. It is not necessary for a 
finding of such authority that the officer be specifically 
authorized or instructed to commit the particular act or 
make a particular statement. 

Apparent authority is the power an outsider would 
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normally assume the officer would possess, judging from his 
position and the general scope of his known functions. 

The fact that this corporation is owned and con¬ 
trolled by defendant Koss and his wife may be considered by 
you in determining Koss' authority to bind the corporation. 

A corporation is liable for the acts of the officer within 
his apparent authority, even though his actions may be in 
violation of the law. 

It is not required that each of the conspira¬ 
tors participate . in or have knowledge of all of the con¬ 
spiracy's operations. The guilt of a conspirator is not 
governed by the extent of his participation. He need not kno< 
all of the alleged conspirators. Even if a defendant par¬ 
ticipated in the conspiracy to a degree less then that of his 
fellow conspirators or in a relatively subordinate or minor 
way, he is equally culpable, as long as he became a member 
of the conspiracy with knowledge of its general scope and 


purposes 


Nor is it necessary that a defendant receive pe¬ 
cuniary benefit from his participation in the conspiracy, 
as long as he in fact was a member of that conspiracy. 

It is not necessary that all conspirators have 
participated in the alleged conspiracy from its inception. 
A person who comes in at a later point with knowledge of 
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the conspiracy's general operation, although not necessarily 
aware of all its details, and who intentionally acts in a 
way to further the unlawful goals becomes a member of the 
conspiracy and is legally responsible for all that may be 
or has been done in furtherance of the common criminal 
objective. 

In determining whether or not a particular 
defendant was a member of a conspiracy, you may consider 
the evidence of his own acts, statements and conduct, as 
well as the evidence of the acts, statements and conduct 
of other alleged co-conspirators and the reasonable inferenc 
to be drawn from such evidence, provided that such acts or 
statements of a co-conspirator were made during the course 
of the conspiracy and in aid of or in furtherance of its 
alleged purposes. 

\A\at I have just told you, however, is subject to 
limitation. You will recall that on several occasions you 
were specifically told that certain evidence was admitted 
solely with respect to the defendant Koss, Koss Securities 
Corporation or Hagler. 

You are instructed to consider such testimony 
only with respect to these defendants and you must not 
consider such testimony in the slightest degree in your 
discussions and deliberations with relation to any other 
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If after considering each defendant separately 
ycu find that he was not a member of the conspiracy alleged 
in the indictment, or is a member of some other conspiracy 
than the one alleged in the indictment, then you should 
acquit that particular defendant on Count 1. 

Thus it is possible for you to find that none 
of the defendants, or some of the defendants, or all of the 
defendants on trial were members of the single conspiracy 
alleged in the indictment. 

The next element that must be proved on this issue 
of conspiracy is the requirement of an overt act. You may 
not find a defendant guilty of conspiracy unless you are 
convinced beyond a reasonable doubt that one of the 
conspirators knowingly committed one of the overt acts 
charged in the indictment. 

The government need not prove the commission of 
all of the overt acts charged in the indictment. 

By the term "overt act" is meant any act 
committed by one of the conpirators in an attempt to effect 
some object or purpose of the conspiracy. It must be 
knowingly done in furtherance of some object or purpose 
of the conspiracy charged in the indictment. The overt 
act need not be criminal in nature if considered separately 
and apart from the conspiracy. It may be as innocent as 
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the act of a man walking across the street or using a telephone. 

The overt acts referred to in this indictment are: 

(a) In or about January of 1971, Robert Santis and 
Stephen Zardus entered the Plaza Hotel in New York, N.Y. 

(b) On or about February 22, 1971, Stephen Zardus 
entered the Pier 52 Restaurant in New York, N.Y. 

(c) On or about March 1, 1971 defendant Robert. 

Santis delivered two cashier's checks payable t.o Louis 
Greenblatt. 

(d) On or about April 7, 1971, defendant Stephen 
Zardus and co-conspirator Interstate Equity Corporation pur¬ 
chased approximately 1100 shares of the common stock of co-con¬ 
spirator Automated Information Systems, Inc., from defendants 
Theodore Koss and Koss Securities Corporation for the account 
of Sidonie Horner. 

<e) On or about May 25, 1971, the defendant Stephen 
Adlman sold 2,000 shares of the common stock of co-conspirator 

Automated Information Systems,Inc. 

(f) On or about June 4, 1971 defendant Robert Kolbert 
purchased 400 shares of the common stock of co-conspirator 
Automated Information Systems,Inc. for the account of K. Chapmin 

(g) On or about June 6, 1971 defendant William 
McGee received cash. 

(h) On or about June 6, 1971 defendant Stephen 
Hagler received cash. 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


(i) On or about June 18, 1971 defendant Erwin 
Laync had a conversation. , 

The fact that a particular defendant is not named 
in an overt act is of no importance because once you find 
that a conspiracy existed and that a defendant on trial was 
a member of a conspiracy, then he is bound by the acts done 
and statements made by any other member in furtherance of 
that conspiracy, even in the absence of such defendant. 

Once you have determined that the offense has been 
established under the guidelines I have just given you, 
then the crime of conspiracy is complete as to every person 
found by you to have been knowingly and wilfully a member 
of that conspiracy. 

Furthermore, at this point the success or failure 
of the conspiracy to accomplish the common object or purpose 
is immaterial. 

You have listened very attentively to the testimony 
in this trial. You have just heard counsel for each of the 
parties summarize for you in their closing statements the 
testimony or the lack of testi mony upon which they relied 
to support their contentions. Included in these contentions 
is the attack on the credibility of various witnesses. I see 
no reason to further detail the contentions of the parties, 
or the specific proof to sustain these contentions. 
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2 

The government's witnesses Hellerman, Zardus, Santis 


3 

Levine, Adlman and Kolbert admitted from the witness stand 


\ ' 4 

that they agreed to engage in an illegal course of conduct to 


5 

manipulate the price of the stock of Automated Information 


6 

Systems,Inc. If you believe their story, they were guilty of 


7 

the crime of conspiracy. 


8 

Thus you must first determine if you believe that 


9 

such an agreement existed among those witnesses. Then the 


10 

question for you to resolve under this first count of the in¬ 


11 

dictment is whether a defendant on trial was also a member of 


12 

that conspiracy under the guidelines which I have just de¬ 


13 

tailed for you. 


14 

We now come to Count 2 of this indictment. This 


15 

count charges defendants Theodore Koss and Koss Securities 


16 

Corporation with having actually violated Section 17(a) of 


17 

the Securities Act of 1933, as distinguished from merely 


18 

agreeing to violate that law. 


19 

This count involves alleged activities by these two 


20 

defendants in conjunction with the sale of Automated stock 


21 

under the offering circular as a new issue prior to March 3, 


22 

1971. 


23 

In order to find the defendants Koss and Koss 

1 

24 

Securities Corporation guilty of the charoes contained in 


25 

Count 2, you must be convinced beyond a reasonable doubt 
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that the following three elements have been proved: 

First, that these two defendants, in connection with 
the offer or sale of Automated Information Systems Stock en¬ 
gaged in a scheme to defraud or to obtain money and property, 
by making untrue statements of material facts, or by omitting 
to state certain material facts which should have been made in 
order to make their statements under the circumstances not 


Misleading. 


wilfully. 


Second, that the defendant did so knowingly and 


And third, that the defendant used or caused to be- 


caused the mails or the telephones in furtherance of the schem 

Insofar as the first element which must be proved 
beyond a reasonable doubt is concerned, the language describin 
this element is largely self-explanatory. This a "scheme" is 
merely a plan for the accomplishment of an object. 

"Fraud" is a term which embraces all the possible 
means which human ingenuity can devise and which are resorted 
to by one individual to gain an advantage over another by 
misrepresentation, false suggestions or by a suopression of 
the truth. 

Consequently, a "scheme to defraud" is merely a 
plan to obtain money or property or some advantage of value 
by trick or deceit. 
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2 

3 




In determining whether there was a scheme to de¬ 
fraud, it is not necessary for the government to prove directlr 
that any of the purchasers or sellers of the stock actually 
relied on or suffered damages as a result of any false state¬ 
ment or omission made to them. It is enough that such state¬ 
ments or omissions were made, if they were made, in the ex¬ 
pectation that they would be relied upon by investors in the 
■course of this scheme. 

In arriving at a determination on this element of 
the crime, you must consider whether it was material to in¬ 
form the investing public that Hellerman should have been 
listed as an underwriter in connection with the offerinq 
circular, whether the agreement to qive Hellerman one half 
of the proceeds should have been included in the offering 
circular, and whether there was a failure to maintain a proper 
escrow account. 

A material fact is one to which an average reasonable 
prudent investor would attach importance in decidinq whether 
or not t*' buy shares of stock. 

Insofar as the second element is concerned—that a 
defendant must have acted knowingly and wilfully--what 1 said 
before in connection with the conspiracy count about the 
words "knowingly" and "wilfully" applies equally as well to 
this count. \ 
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The third element which must be proved beyond a 
reasonable doubt is that the defendants used or caused to 
be used the mails or the telephones in furtherance of the 
scheme. 

Count 2 specifies that the mails were used insofar 
as this count is concerned in connection with the mailing 
of checks for the purchase of 2,000 shares of the common 
stock of Automated on March 2, 1971 addressed to Interstate 
Equity Corporation. 

There has also been testimony in this trial that 
the telephone was used in connection with many of the 
transactions. 

It is not necessary for the government to prove 
that a defendant actually placed or received in the mail 
any of the matters specified in the indictment or used the 
telephone. It is sufficient for the government to prove 
that the defendants caused the mailing to be made or the 
telephone to be used In the ordinary course of business 
provided that you find that the mailing or telephoning was 
made in furtherance of the scheme. 

Thus, if a defendant knows or could reasonably 
foresee that his actions would naturally and probably result 
in the use of the mails or telephones, then he has caused 
the mails or the telephones to be used. 
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Count 3 of the indictment charges that each of the 
defendants on trial before you actually violated Sections 10 
(b) of the Securities Exchange Act of 1934 and Rule 10b-5 of 
the Securities and Exchange Commission. 

This count is directed to the alleged activities 
of all defendants in the so-called after market, which started 
after March 2, 1971. 

You will recall that the first count of the indict¬ 
ment charges that one of the purposes or objects of the con¬ 
spiracy was to violate this Section 10(b), as well as 
Section 17(a), which I have described to you under Count 2. 

Section 10(b) of the 1934 Act is almost identical 
with Section 17(a) of the 1933 Act. However Section 17(a) 
refers only to the sales of securities while Section 10(b), 
which you will consider under this count, covers both pur¬ 
chases and sales of securities. 

In order for you to find a defendant guilty under 
this count, you must be convinced beyond a reasonable doubt of 
the following three elements: 

First, that the defendant in connection with the 
purchase or sale of Automated stock employed any device or 
scheme to defraud, or engaged in a course of business which 
operated or would operate as a fraud or deceit’upon any person 
or omitted to state a materia) fact which should have been 
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made to make the statements under the circumstances not mis¬ 
leading. 

Second, that the defendant did so knowingly and 

wilfully, 

And third, that the defendant used or caused to be 
used the mails or the telephones in furtherance of the scheme. 

The explanations of these three elements which I 
detailed for you under Count 2 of the indictment apply eoually 
as well to this count of the indictment, and, therefore, I 
will not repeat them for you. 

The mailing upon which the government relies for 
conviction under this count is the confirmation of 500 shares 
of Automated sent to Bernard Webber on May 3, 1971. In 
addition, there have been numerous references to the use of 
telephones in connection with these transactions. 

Now, in connection with the charges contained in 
Count 3, it is not necessary for the Government to prove that 
each defendant personally did each of the acts constituting 
the essential elements of the crime. This is so because 
anyone who knowingly aids, abets, communicates, induces or 
procures the commission of a crime against the United States 
is punishable as a principal. 

The government does not contend that, defendants 
McGee, Layne and Hagler personally employed a scheme or 
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device to defraud in connection with the purchase and sale 
of Automated stock. Rather, the government contends that 
these defendants aided and abetted other persons committing 
the fraudulent acts charged. 

In order for a defendant to aid or abet another to 
commit a crime, it is necessary that he wilfully associated 
himself in some way with the criminal venture knowing that 
the object of this venture was to manipulate the stock of 
Automated; that he wilfully participate in it as something 
that he wishes to bring about, and that he wilfully seek 
by some action of his to make it succeed. 

The mere presence of guilty knowledge on the part 
of a defendant that a crime is being committed is not 
sufficient to find him guilty unless you are also convinced 
beyond a reasonable doubt that the defendant was doing some¬ 
thing to forward that crime; that he was a participant 
rather than merely a knowing spectator. 

The next count in this indictment is No. 4, but 
I will defer discussing that count for a moment and proceed 
to a discussion of Counts 5, 8 and 11. 

You will recall that Count 1 alleged that one of 
the objects of the conspiracy was to violate Section 1341 
of Title 18 of the United States Code, which is commonly 
known as the Federal Mail Fraud Statute. 
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Counts 5, 8 and 11 of the indictment charge various 
of the defendants on trial with actually havinct used the mails 
or having caused the mails to be used for the purpose of e 
executing a scheme to defraud purchasers of the stock of 
Automated Information Systems. The purpose of this statute 
id to prevent persons from using the United Scales mails to 
defraud its citizens. 

* 

Each count which you must consider charges a 
separate violation of this statute. Each count, alleges that 
on or about a certain date the named defendants unlawfully, 
knowingly and wilfully did devise and scheme to defraud 
certain purchasers of the stock of Automated Information Svstens 
and to obtain money and property from these persons by means 
of fales and fraudulent representations, and for the purpose 
of executing this scheme did cause to be placed in the mail, 
matter to be sent and delivered by the Post Office. 

Specifically, each count refers to a confirmation 
of purchase of various amounts of shares of Automated stock 
which had been sent to the purchaser named in that particular 
count. 

Count 5 charges that the defendants Koss, Koss 
Securities and Layne violated the mail fraud statute when on 
April 21, 1971 a confirmation of the purchase of 600 shares 
of Automated was delivered by mail to Jackie Mason. 
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2 

Count 8 charges that the defendants Koss, Koss 


3 

Securities and Layne violated the mail fraud statute on June 


) 4 

4, 1971 when a confirmation of the purchase of 400 shares of 


5 

Automated was delivered by mail to K. Chapman. 


6 

And count 11 charges that defendants Koss, Koss 


7 

Securities Corporation, Layne, McC.ee and Hagler violated the 


8 

mail fraud statute on June 11, 1971 when a confirmation of 


9 

purchase of 200 shares of Automated was delivered by mail to 


10 

H. Zankel. 


11 

In order for you to find a defendant guilty of a 


12 

particular mail fraud count, you must find beyond a reasonable 


13 

doubt as to the defendant in question both of the following 


14 

elements: 


15 

First, that the defendant knowinqly and wilfully 


16 

devised or intended to devise a scheme to defraud purchasers 


17 

of Automated stock by means of false or fraudulent represent¬ 


18 

ations as that scheme is outlined in the indictment; and 


19 

Second, that for the purpose of executing that schem 

? . 

20 

a defendant who was a member of the scheme caused in confir¬ 


21 

mation of purchase named in the particular count to be de¬ 


22 

livered by mail to the person mentioned in the count on or 


~ 23 

about the date set forth. 

j 

24 

Now, the first element of the offense charged is 


25 

that a defendant knowingly and wilfully devised or intended 
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to devise a scheme to defraud, or to obtain money by false or 
fraudulent pretenses, representations or promises. 

The word "false" as used in the indictment means 
that the claim was untrue when made and was then known to be 
untrue by the person making it or causing it to be made. 

The word "fraudulent" as used in the indictment 
means that the claim was falsely made or caused to be made 
with the purpose and with the intent to deceive. 

A fraudulent scheme may also exist if there is 
an intent to deceive and only half truths are used, or 
there is concealment of material facts. 

I have already defined for you under Count 2 what 
is meant by a material, fact. For example, if you find that 
the facts as contended by the government are true, then 
you must determine whether it would have been material for 
an investor in \u,:omated to lcnow that brokers have been 
paid off to recommend the purchase of the stock, or that the 
stock had been manipulated because it was all owned by one 
person, or that one half cf the proceeds of the underwriting 
were to be paid by Santis to ilellerman, with the result 
that only half of the proceeds would be available for use 
by Automated in its business. 

What I have said previously about the words i 

i 

"knowingly" and "wilfully" and "scheme to defraud" applies ! 


< 
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equally as well to these other three counts. 

A scheme within the meaning of the mail fraud 
statute is similar to a conspiracy. Therefore, much of 
what I have said previously about a conspiracy and membership 
in a conspiracy in discussing Count 1 applies also to the 
scheme charged in Cotints 5, 8 and 11, and I do not think 
it is necessary to further elaborate on them. 

In order to find that a scheme to defraud existed 
and that a particular defendant was a member of it, you must 
be convinced beyond a reasonable doubt that the scheme as 
described in the particular count in the indictment was 
formed and existing at the time the confirmation was mailed, 
and that a defendant knowingly and wilfully was a member of 
the scheme at that time. 

Specifically, Count 5 alleges a mailing of 
confirmation on April 21, 1971; Count 8 a mailing of a 
confirmation on June 4, 1971, and Count 11 a mailing of 
confirmation on June 11, 1971. 

The second element in the mail fraud counts to 
be proved beyond a reasonable doubt is that the mails were 
used for the purpose of furthering the scheme. You must 
determine whether the confirmations of purchase referred to 
in the indictment were delivered by mail to the persons named 
on or about the date specified, and whether this was caused 
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by a defendant to further to scheme to defraud. 

As I have said before, it is not necessary for the 
government to prove that a defendant knew or directly partici¬ 
pated in these mailings. It is sufficient, if you are con¬ 
vinced beyond a reasonable doubt, that a defendant partici¬ 
pated in the scheme to defraud, and that he could have 
reasonably foreseen that the mails would be used to send 
these confirmations in furtherance of the scheme even if the 
mailing was actually done by someone entirely unconnected 
with the scheme. 

Now, coming back to Count 4 of the indictment, it 
deals only with the defendants Koss and Koss Securities Corp¬ 
oration. Count 4 charges that these two defendants violated 
Section 15(c)2 of the 1934 Securities Act, and Pule 15(c)2-4 
of the Securities and Exchange Commission. 

It charges that the two defendants, while partici¬ 
pating in an underwriting of the common stock of Automated 
Information Systems on an all-or-none basis, failed to prompt! v 
deposit the monies received from the underwriting in a 
separate bank account as agent and trustee for the purchasers 
of such stock. 

{ 

In order for you to find a defendant guilty on this 
count, you must be convinced that the following elements 
have been proved beyond a reasonable doubt: 
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This count charges Koss with a violation of Section 1001 
of Title 18 of the United States Code which makes it a crime 
for any person to make or use any false writing or document 
knowing the same to contain any false, fictitious or 
fraudulent entries or statements in connection with any 
matter within the jurisdiction of any agency or department 
of the United States. 


Specifically, Count 13 charges the defendant Koss 
with submitting false and fraudulent documents to the 
Securities and Exchange Commission on June 15, 1971 knowing 
that such documents contained false and fictitious statenents 
and entries concerning the purchases and sales of the 
common stock of Automated by Koss Securities Corporation. 

In order to find Koss guilty of the charges 
contained in this count, you must be convinced that the 
following three elements have been proved beyond a reasonable 
doubt: 


First,that on or about June 15, 1971 the defendant 

Koss used documents and writings in matters within the 

jurisdiction of an agency or department of the United States; 

» 

Second, that such writings or documents contained false 
fictitious or fraudulent statements or entries concerning 
the purchases and sales of Automated stock by Koss Securities; 
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Third, that the defendant knew that such writings or 
documents contained false, fictitious or fraudulent state¬ 
ments or entries. 

Insofar as the first element is concerned, I instrucl 
you that as a matter of law, an investigation of violations 
of the Securities Act of 1933 and the Securities and Exchange 
Act of 1934 is a matter within the jurisdiction of the Securi¬ 
ties and Exchange Commission, which is an agency of the 
United States Government. 

As to the second element, you are to consider only 
whether the information contained in the blue questionnaire. 
Exhibit 75, and the trading ledger number 1, Exhibit 76, is 

false, fictitious or fraudulent. The trading ledger requires 

. 

information only as to transactions by defendant Koss Securi¬ 
ties in the buying and sellinq of Automated stock for Koss' 
own account, called here the house account. 

The blue questionnaire reouires information as to 
the house transactions, and in addition, transactions by the 
customers of Koss Securities. 

You must determine whether the information contained 
in those documents was false or fictitious. The word "false" 
has already been defined for you. The word "fictitious" mean 
that the entry in the book reflects a transaction which 
actually did not occur. 
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In determining the guilt or innocence of a defendant 
you must decide that question solely from the evidence you 
heard from the witness stand and the exhibits that have been 
placed before you. 

The summations of counsel which you have heard are 
not to be considered as evidence, but only as arguments to 
you as to what counsel feel you should find from the evidence. 
In determining the issues in this case, it is your recollec¬ 
tion of the testimony that is to control and not that of 
counsel or of the Court. 

If during the course of the trial I sustained an 
objection by one counsel to a question asked by the examining 
counsel, you are to disregard the question and any alleged 
facts contained in that question and you may not speculate 
as to what the answer would have been. 

If a question was asked and an answer given by the 
witness and I have then stricken the answer from the record, 
you are to disregard both the question and the answer in your 
deliberations. 

Now, there are, generally speaking, two types of 
evidence from which a jury may properly find the truth as to 
the facts of a case. One is direct evidence — such as the 
testimony of an eye-witness. The other is indirect or 
circumstantial evidence, which is proof of a chain of cir- 
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cumstances pointing to the existence or non-existence of 
certain facts. 

Circumstantial evidence is the proof of facts from 
which you may reasonably infer a material element of a crime. 

Let us take a simpTe example to illustrate what is 
meant by circumstantial evidence. We will assume that when 
you entered the courthouse this morning the sun was shining 
brightly outside and it was a clear day; there was no rain. 

Now assume that in this courtroom the blinds are drawn and 
the drapes are drawn so that you cannot look outside. Assume 
as you are sitting in this jury box, and despite the fact 
that it was dry when you entered the building, someone walks 
in with an umbrella dripping water, followed in a short time 
by a man wearing a raincoat which is wet. 

If you are asked whether it is raining now, you 
cannot say that you know it directly of your own observation. 
But certainly upon the combination of facts which I have stated 
to you, even though when you entered the building it was not 
raining outside, it would be reasonable and logical for you 
to conclude that it is raining now. 

That's about all there is to circumstantial evidence. 

You may draw such inferences as reason and common 
sense lead you to draw from facts which you find to have been 
proven. Great care must be exercised when drawing inferences 
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from circumstances proved in criminal cases and mere suspicion > 
will not warrant a conviction. 

However, no greater degree of certainty is required 
of circumstantial evidence than is required of direct evidence, 


It is not on any different or lower plane than direct evidence 
The law simply requires that in either case you must be con¬ 
vinced beyond a reasonable doubt of the guilt of a defendant. 

In your search for the truth, you must use plain, 
everyday common sense. You must not be governed by sympathy, 
bias or prejudice. You have seen the witnesses on the 
stand and observed their manner of giving testimony. When 
I refer to witnesses, I, of course, include the defendants 
who have testified here. How did the witnesses impress 

you? Did they appear to be testifying frankly, candidly 
and fairly? 

In determining what degree of credit you should 
give a witness' testimony, you may consider his conduct, 
his manner of testifying and his interest in the outcome of 


the trial. 




You should also consider his relationship to the 


government or the defendant, his bias or impartiality and 
any motive he may have to testify falsely. It does not 
necessarily follow, of course, that because a.person is inter¬ 
ested in the result, he is incapable of telling a truthful 
version of an occurrence. 
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The defendants McGee and Haqler have testified in 
this case. A defendant who wishes to testify is a competent 
witness and his testimony is to be judged in the same way as 
that of any other witness. 

You have heard the testimony of Michael Hellerman, 
Robert Santis, Robert Kolbert, Stephen Adlman, Stephen Zardus 
and Murray Levine, who have admitted from the witness stand 
that they were engaged in illeqal conduct and testified that 
the defendants on trial were active participants in this 
venture. 

The testimony of alleged accomplices should be re¬ 
ceived with great caution and scrutinized with care. This 
does not mean that such testimony, if believed by you, is of 
any different or lesser quality than any other evidence. It 
should be considered by you, after being qiven whatever weight 
you think it deserves, along with all the other evidence qivei 
in the case it determining whether the quilt of the defendant 
has been proved beyond a reasonable doubt. 

If you believe that a witness willfully testified 
falsely as to any material fact, you may disregard his testi¬ 
mony altogether or you may accept that part of his testimony 
which you believe worthy of credence. What you accept or 
reject as credible evidence is for you to determine, but you 
may not qo outside the evidence to speculate as to the facts. 

The quality of the testimony of the particular 
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witnesses, regardless of who calls them, rather than the 
quantity of witnesses, is the testimony to be used in 
arriving at your decision. There is no presumption that 
the witnesses for the government are more or less truthful 
or credible than the witnesses for the defendant. 

Evidence that a witness has been convicted of a 
crime may only be considered by you in assessing his credi¬ 
bility as a witness and the weight which you will give to 
his testimony. 

You should consider a witness' entire testimony, 
his direct examination, his cross examination and his redirect 
examination. You should consider the strength or weakness 
of his recollection in the light of all the testimony and 
attendant circumstances in this case. 

Inconsistencies or discrepancies in the testimony 
of a witness,or between the testimony of different witnesses, 
may or may *-ot cause you to discredit such testimony. Two 
or more persons witnessing an incident or a transaction may 
see or hear it differently.. Innocent misrecollection, like 
failure of recollection, is not an unusual experience. 

In weighing the effect of a discrepancy, consider 
whether it pertains to a matter of importance or to an unim¬ 
portant detail and whether the discrepancy results from 
innocent error or willful falsehood. 
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You will recall that certain witnesses were asked 
about statements which they made under oath prior to trial 
and which it is claimed appear to be inconsistent with their 
testimony at this trial. 

If a witness at trial affirms under oath the truth 
of a prior inconsistent statement under oath, the earlier 
statement may be considered by you both as affirmative proof 

* 

of the facts contained in it as well as bearing on the 
credibility of the witness. 

A prior inconsistent statement which was made under 
oath, either to the Grand Jury, or at some other trial, or 
before the Securities and Exchange Commission, and which the 
witness does not specifically reaffirm at this trial may be 
considered by you solely on the question of the witness’ 
credibility and not as affirmative proof of the facts sontaine 
in it. 

You have heard testimony that exculpatory statements 
were allegedly made by the defendants Koss and McGee when 
they were questioned before the Grand Jury or by the Securitie 
and Exchange Commission. An exculpatory statement is one in 
which a person seeks to exonerate himself of having committed 
a crime. If you find that these statements were made and 
were false, and that they were made with the intention of di¬ 
verting suspicion or misleading the government, then you may 
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consider these statements as indicating a consciousness of 
guilt. 

Some question has been rased about the failure to 
call Murray Taylor as a witness to testify on this trial. 
Either side could have subpoenaed him to appear as a witness. 
Therefore, you are free to draw whatever inference you wish 
as to the failure of either party to call him as a witness, 
or you need not draw any infei nee at all. 

There is no presumption against the government from 
its failure to call a witness if you find that his testimony 
would merely be cumulative or repetitious and of no greater 
value than witnesses who have testified on the trial. 

However, as I pointed out above, a defendant need 
not offer any proof to sustain his innocence and the burden 
is on the government to prove its case beyond a reasonable 
doubt. 

The defendants Koss and Hagler have offered evidence 
of their reputation in the community prior to the indictment 
in this case for being truthful, honest and men of integrity 
and law-abiding citizens. You should consider this testimony 
along with all the other evidence in the case in determining 
their guilt or innocence. 

Evidence of a defendant's reputation as to those 
traits of character ordinarily involved in the commission of 
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2 

the crime charged may of itself give rise to a reasonable 


3 

doubt, since you may think it improbable that a person of 


? 4 

good character with respect to those traits would commit 


5 

1 such a crime. However, evidence of good reputation should 


6 

not constitute an excuse to acquit the defendant, if after 


7 

weighing all the evidence, including the evidence of good 


8 

character, you are convinced beyond a reasonable doubt that 


9 

the defendant is guilty of a crime charged in the indictment. 


10 

There have been several charts introduced into evi¬ 


11 

dence during the course of this trial. These charts are not 


12 

independent evidence of a defendant's guilt or innocence. 


13 

They were admitted merely as a summary of the exhibits and 


14 

testimony and are to be used by you solely as aids in under¬ 


15 

standing the proof adduced. The ultimate decision is for 


16 

you and you alone to make after weighing all the evidence. 


i 17 

To the extent that any of the charts conform to 


18 

what you determine the underlying facts to be, you may accept 


19 

them; to the extent that they differ, you must reject them. 


20 

You may call for any exhibits which you desire to 


21 

see in conjunction with your deliberations. You may call for 


22 

7 

a reading of any portion of the official transcript of the 


23 

evidence or any portion of this charge. 


24 

You are instructed that the question of possible 


25 

punishment of a defendant in the event of conviction is 



•OUTMCRN oistrict court reporters, u.s. courthouse 



fOLET IQUARE HE* YORK. N T. CO MIH 










rgjk 6 


2207 


no concern of the jury and shouxd not in any sense enter into 
or influence your deliberations. The duty of imposing 

sentence in the event of conviction rests exclusively upon 
the Court. The function of the jury is tc weigh the evidence 
in the case and determine the guilt or innocence of a defend¬ 
ant solely upon the basis of such evidence. 

I have sought to avoid any comments which might 
suggest that I have personal views on the evidence, or that 
I have any opinion as to the guilt or innocence of any of 
the defendants, and you are not to assume that I have any 
such views or opinion. This charge is given to you solely 
to instruct you as to the law applicable to this case. 

The actions of the Judge during the trial in grant¬ 
ing or denying motions or ruling on objections by counsel or 
in statements to counsel or in attempting to clearly set 
forth the law in these instructions are not to be taken by 
you as any indication of any determination of the issues of 
fact. These matters, the actions of the Court, relate to 
procedure and law. You, the members of the jury, determine 
the facts. There are twelve members on this jury and all 
of you must agree upon any verdict you reach as to any de¬ 
fendant on any count in the indictment. 

This case is obviously an important one to the 
defendants. It is equally important to the government. I 
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HETZNER, D. J,: 

W* are dealing here with a thirteen-count 
indictment which nemos sixteen defendants: fifteen 
individuals and one corporation. Count one charges all 
defendants with a conspiracy to violate the federal 
securities laws (15 U.S.C. §§ 77q(a)# 77x # 78j (b) and 
73ff and Rule 10b-5 (17 C.F.R. 740.10b-5)) and the 
federal nail fraud statute (19 U.S.C. § 1341). Count 
two charges five oP the defendants (Xous« Koss Securities 
Corporation# Zardus# Santis and Schwartz) with substantive 
violations of Soct.on 17(a) of the Securities Act of 1933. 
Count thro a charge:: all of the defendants with violations 
of Section 10(b) of t.ho Securities Exchange Act of 1934. 







Count four allogcn that three of the defendants (Koss, 

Koss Securities Corporation and Zardus) violated 
Section 15(c)(2) of the 1934 Act. Counts five through 
eleven charge each defendant with mail fraud. Finally, 
counts cwolve and thirteen chargo defendant Koss with 
committing perjury and submitting false documents 
before the Securities and Exchange Commission. 

Eleven of the defendants have now moved for a 

i 

severance pursuant to Rule 14, Fed. R. Crim. P. As a 
general rule, persons joined in the same indictment shotild 
be tried together v/hcre the crimes charged may be proved 
againat all of the defendants through tho same evidence. 
Upited States v. Fantuzzi . 463 F.2d 683, 687 (2d Cir. 1972)} 
United States v. Crisona , 271 F. Supp. 150, 153 (S.D.B.Y* 
1967)} United States v. Knhaner . 203 F. Supp. 78, 80-81 
(S.D.N.Y. 1962), aff'd , 317 F.2d 459 (2d Cir.), cert, 
denied , 375 U.S. 836 (1963). In order to obtain a 
severance, a defendant must demonstrate "substantial 
prejudice from a joint trial, not just a better chance 
of acquittal at a separate one . . . ." United States v. 
Fantuzzi , supra at 587. Here the moving defendants have 


failed to meet that burden 










Bach of the movants has urged that a severance 
is required because he is a "peripheral defendant,* and 
that he will be highly prejudiced because a jury will 
be unable to follow the court's instructions to analyze 
the evidence separately as to each defendant. 

In support of their motion, defendants rely on 
United States v. Kelly. 349 F.2d 720 (2d Cir. 1965), 
cert, denied . 384 U.S. 947 (1966), where the Second 
Circuit reversed the conviction of the defendant Shuck 
after a nine-month trial,in which his name was not 
mentioned until the third month.because of the prejudice 
resulting from his joint trial with the two main defendants. 
The court found that the "principal and inevitable prejudice 
... was caused by the slow but inexorable accummulation 
of evidence of fraudulent practices by Shuck's co- 
defendanca." United States v. Kelly , supra at 756. 

Kelly , however, does not at this time support the instant 
motions for pretrial severance. The motions are all 
predicated on the defendants* assumptions of what they 
believe the government's proof at trial will be, and as 
such are sheer speculation. The government, of course. 


contests each defendant's characterisation of his 






participation in the alleged conspiracy and substantive 
offenses as being "minimal." At this point, the court 
only has opposing views as to what the evidence will 
show. As the trial unfolds the court will be in a better 
position to evaluate any claims of prejudice based on a 
defendant's role in the crimes charged. In this regard. 
United States v. Schaffer , 362 U.S. 511, 516 (1960) 
instructs that "the trial judge has a continuing duty at 
all stages of the trial to grant a severance if prejudice 
does appear." Sec also . United States v. Branker, 395 
F.2d 881 (2d Cir. 1968), cert, denied , 393 U.S. 1029 
(1969); United States v. Kelly , supra at 756. 

Finally we note that in its present posture 
this case is net so complex that a jury would be unable 
to distinguish between defendants as to the evidence 
adduced. As Judge Lasker observed in United S tates v. 
Dioouardi , 332 F. Supp. 7, 12 (S.D.U.Y. 1971)* 

"The experience within this very District 
has demonstrated the contrary; that is, that 
judges and juries have competently disposed of 
cases of the magnitude involved here." 

If the motions of these eleven defendants were 


granted, we would have twelve trials and the benefit and 




purpose of joinder would be lo3t. 

The motions to sever on the ground of “minimal 
participation are denied without prejudice to renewal 
if the proceedings at trial justify euch action. 

The defendants Anfang and Schwartz have also 
moved for a severance on the ground that a lengthy joint 
trial will cause them severe financial hardship# possibly 
resulting in the loss of their employment. A criminal 
trial affects the financial status of almost every 
defendant! however, it is not “in itself a sufficient 
basis for a severance.- United Stat es v. Pioguardi# 
supra at 13. 

Anfang also argues that because of the estimated 
length of this trial (six to eight weeks) the "defendant 
will bo ”nable to effectively defend the charges agslnet 
him, ... because of his inability to retain counsel. 

The nub of this claim is that the defendant will not be 
able to afford the fee of the privately retained counsel 
of his choice for such* a lengthy trial, although he could 
afford that attorney for a shorter trial. 

“Whether or not defendant is financially 
able to retain his own attc ney is not determinative of 





whether a severance should be granted." United States 
v. Wolfson . 294 P. Supp. 267, 276 (D. Del. 1968). 

In any case, the defendant has not indicated that he 
is indigent. In fact, he has been represented since 
his arraignment in this case on October 9, 1973 by the 
same privately retained counsel. As counsel was told 
at the argument of these motions, whether he will be 
able to represent the defendant at the trial on April 17 
is a matter between him and his client. However, the 
trial will not be adjourned because of the defendant's 
inability to retain an attorney at this late date 
should his present attorney be unable to represent him. 
The trial date was set on November 5, 1973. It now 
appears that the defendant's choice of counsel was 
dependent on the outcome of his motion for a severance. 
Obviously the court will not countenance representation 
based on such speculation. 

Defendants Adlman, Schwartz and Santis have 
each moved for a severance on the ground that it will 
be necessary for them to call various co-defendants to 
testify in their behalf. Adlman states "that he does 
not know some of the defendants at all and may request 






their testimony in defense to affirm this denial." 
(Emphasis added.) Schwartz contends that "it may well 
be necessary ... to eall to witness stand a co-defendant 
Steven Zardus. That at this time it is not known vdiether 
or not Steven Zardue intends to take the witness stand 
an his own behalf or not." Finally, Santis declares that 
he "contemplates calling as witnesses in his behalf the 
SBid co-defendant s." 

In order to prevail in their contention that a 
severance is required so that a defendant may call a co¬ 
defendant as witness, these movants must demonstrate by 
a "clear showing" that the co-defendant would testify in 
exculpation. United States v. Kaufman , 2S1 F. Supp. 451, 
452-53 (S.D.N.Y. 1968): see also . United States v. Kahn , 
366 F.2d 259, 264 (2d Cir.), cert, denied , 385 U.S. 940 
(1966): United States v. Dioguardi , supra at 13: cf. , 
United States v. Echoles , 352 F.2d 892 (7th Cir. 1965). 

No such showing has been made here by any of the moving 
defendants. At this point the court is faced only with 
speculation that a defendant may wish to call a co- 
defendant who may or may not invoke his Fifth Amendment 
privilege. Consequently, the motions arc denied without 
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prejudice to renewal. United States v. Kaufman, su£ra. 

The defendant Smti3 has moved for a severance 
on the additional ground that in the course of a joint 
trial "if any or all of the co-defendants do not take the 
witness stand, counsel for the defendant may deem it 
necessary to comment on the failure of such party to 
testify," thereby violating the co-defendant *s Fifth 
Amendment righto. Ey this argument defendant attempts 


to- bring himself within the ambit of United States 
DoLur.a , 308 F.2d 140 (5th Cir. 1962). This court has 
previously indicated that DcLuna did not confer an absolute 
right on n defendant to comment on his co-defendant•s 
failure to testify. The question is "whether a defendant 
should be -permitted to comment in order to assure him a 
fair trial." United States v. Kaufman , supra at 4 j3-j 4. 
There hrs been no demonstration of mutually exclusive 
defenses or any inculpation by movant of any co-defendant. 
In short, the defendant has utterly failed to make the 
requisite shoving of probable prejudice if he is not 
permitted to comment cn his co-defendants' failure to 
testify, tinted states v. Marques , 319 P. Supp. 1016. 

1010 (S.D.N.Y. 1970), aff'd , 449 F.2d 09, 93 (2d Cir. 1971) 






United States v. C,-.r:i . 401 F.2d 664, 672 (2d Cir. 1968), 
cert, denied , 394 U.S. 917 (1969). 

Defendant Roth asks for a severance on the 
ground that he may elect not to testify at trial and 
may thus "subject himself to prejudicial inferences of 
guilt where other defendants have elected to testify on 
their own behalf." This claim is without merit. The 
defendant's Fifth Amendment rights will be fully protected 
at trial. The jury will be instructed as it always is 
that guilt is personal and that no inference is to be 
drawn from a defendant's failure to take the stand. 

The defendants Roth and Koss also move for a 
severance on the ground that they will be prejudiced by 
the fact that some of the co-defendants or co-conspirators 
have criminal records. This ground, too, does not afford 
a proper basis for the granting of a severance. The 
fact that co-dcfendants may be o’ unsavory character or 
be the subject of prior criminal charges is a fact of 
life in many multiple defendant trials. Limiting instruc¬ 
tions to the jury will adequately protect the defendant. 

Cf . . United States v. Myers . 406 F.2d 746, 747 (4th Cir. 
1969); United states v. Montague . 326 F. Supp. 911, 913 


(N.D. Miss. 1970). 


o 
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The Koss defendants have moved for a 
severance on the ground that one or more of the co- 
defendants may have made statements which might inculpate 
these defendants. This ground, too, is insufficient to 
grant a severance. First, defendants' motion is predicated 
solely on supposition; there is no indication that any 
inculpating confessions do in fact exist. Secondly, 
the defendants are protected from the use of any co- 
defendants' confessions which inculpate them under Bruton 
v. United States . 391 U.S. 123 (1968). 


The defendant Weisman bases his request for a 
severance on medical grounds. He alleges that if he is 
forced to undergo a joint trial of a lengthy duration, 
his health will be severely impaired and he might die. 

In support of this motion the defendant has submitted an 


affidavit from his personal physician which, after describing 
defendant's ailments, concludes that in view of the 
defendant's age (73) and medical infirmities, a lengthy 
trial would be "of a special hazardous nature, and I 
have serious doubts as to whether Mr. Weisman could endure 
such an ordeal." The government concurs in the court's 
expressed views that the defendant shall be examined by 
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a physician appointed by the court, and a separate order 
will bo entered to that effect. 

Defendant J’oss haa moved for a severance of the 
perjury counts - counts twelve end thirteen - on the 
ground of misjoinder. 

There ie no question that the perjury charges 
contained in counts twelve and thirteen are properly 
joined under Buie 8 . Rule 8(a) permits the joinder of two 
or more offenses against a single defendant ( i.e ., Koaa) < 
if the offenses are lased on "two or more acts or transactions 
connected together or constituting parts of a common scheme 
or plan." In the instant case the government contends that 
the proof offered in support of the conspiracy charge is 
so interrelated to the perjury charges that it would entail 
calling the same witnesses and eliciting the same proof at 
separate trials, v.'n believe that this offer of proof 
satisfies the joinder requirements of Rule 8(a). As the 
Court of Appeals noted in United States v. Carson , 464 F.2d 
424, 436 (2d Cir.), cert, denied, 4w^ U.S. 949 (1972)t "(Tjhe 


commonality of proof of the conspiracy charge and perjury 
crimes permitted joinder of the offenses under Fed. R. Crim. 

P. 8(a) . . . ." See also. United States v. Sweiq, 316 F. Supp. 






. * * !*■ ** 1 
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1148 (S.D.N.Y. 1970), ngf*d ,441 F.2d 114, 118-19 (2d Cir.), 
cert, denied , 403 U.G. 932 (1971). Cf. United States v. 
Pacente , Docket Ilo. 72-1908 (7th Cir. December 28, 1973). 
The motion to sever the perjury counts under Rule 8(a) is 


■: ! 


denied. 


Koss has also moved to sever these counts under 


Rule 14 on the claim of prejudice. The only basis for this 
motion is that the perjury counts are unrelated to the 
activities charged in the remaining counts of the indictment. 
As we have just indicated, these counts are interrelated. 
( See , United States v. Sweiq , supra ). Therefore, defendant 
Koss has not demonstrated any prejudice which would justify 
the court exercising its discretion by granting a severance 
under Rule 14. 

Defendant Layne has likewise moved for a severance 
of the perjury counts on the grounds of prejudice. He 
claims that these counts, in which only defendant Koss is 
named, are so innately prejudicial that he and the other 
fourteen defe.ici.xnts will be unable to obtain a fair trial 
on the remaining conspiracy and fraud charges. 

In support of its position that there is no 
prejudice in trying these perjury counts with the remaining 


I I 


I 




Charges, the go^eninfint relieo on United States v. Swelg . 
supra , and Uni t ed States v. Carson . supra . Sweig and Carson, 
however, are distinguishable on their facts from the instant 
case since each involved only a single defendant on trial. 
They are authority for denying Koss's motion, but not the 
motions of tho other defendants. Here, sixteen defendants 
are being tried together and only one of that number is 
charged with perjury. I conclude that in a multi¬ 
defendant case, in which all of the defendants are charged 
with engaging in joint criminal activity, prejudice will 
undoubtedly flow to the fifteen defendants not named in 
the perjury counts. By reason of the joint charges and 
proof, it is likely that the perjury counts would adversely 
“rub off" on the remaining defendants. A aimi’-r result 
was reached by Judge Murphy in United States v. Re . 62 Cr. 
307 (Unreported Opinion, August 10, 1962), which was a 
seven-defendant securities fraud case where three defendants 
were charged with making false declarations. See also . 
United States v. Re , 336 F.2d 306, 300, n.l (2d Cir. 1964). 

Finally, I see no undue hardship to the government 
at this time. If a conviction of Koss is obtained in the 
first trial, it may decide not to proceed with the trial 
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on the perjury countn 


found,the basi.3 for tho perjury counts is weakened and 


The taction to sever counts twelve and thirteen 


Datedt Hew York, J. Y 
March 12, 1974 
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